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MONOPOLY AND RESTRAINT OF TRADE UNDER THE 
SHERMAN ACT 
(Continued ) 


Carter VII—Tue Coronapo Coat Case AND OTHER Decisions (1922-1926) 


In the case of United Mine Workers v. Coronado Coal Co.'"' 
the court held valid a combination of mine workers. The primary 
purpose of the miners here was to secure higher wages and better 
working conditions for all members of their International Union. 
To attain this object they refused to work with non-union men as a 
means of compelling unionization of the mines, as a means of estab- 
lishing collective bargaining, as a means of forcing the same scale 
and working conditions as in other states, as a means of lessening 
competition against such other states, and as a means of helping 
mines in such other states to increase wages and better conditions. 
The Supreme Court held that since the ultimate purpose and the 
means were all lawful, there was no violation of the Sherman Act, 
even though the effect was to diminish the interstate trade of the 
Coal Company. The three chief points decided were (1) that in- 
corporated unions were subject to suit under the Anti-Trust Act, 
(2) that there was not sufficient evidence to show the participation 
of the International Union in the conspiracy, (3) that there was not 
sufficient evidence to show that the local union has any intent to re- 
strain interstate commerce. The important point of law which the 
court determined in this case was, of course, the first one which held 
unincorporated unions subject to the Sherman Act. 

The case of United Leather Works v. Trunk Co.,'" followed 
the decision in the Coronado Case and held that a strike was not 
in itself a conspiracy to restrain interstate commerce in violation of 
the Anti-Trust Act. 

And, in United States v. New York Coffee & Sugar Exchange*** 
the Supreme Court refused to enjoin the operation of an exchange 


11United Mine Workers v. Coronado Coal Co., 259 U. S. 344 (1922). 
%3United Leather Workers v. Trunk Co., 265 U. S. 457 (1924). 
"3United States y. New York Coffee & Sugar Exchange, 263 U. S. 611, (1924). 
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Holmes, speaking for the court, held that the important part of this 
business was the contest held within the state and that the mere fact 
that some interstate transportation was necessary to prepare for such 
contest does not bring it within the provisions of the act. 

The next year the court was presented with a case*®® involving 
another amusement enterprise, the business of which seems analo- 
gous to that of major league baseball; that is, the vaudeville circuit. 
These vaudeville exchanges furnish performers at theatres in various 
cities and pay for the transportation of the performers and their 
equipment from one place to another. Despite the decision in the 
Federal Baseball Case, the Supreme Court refused to dismiss a suit 
brought under the Sherman Act against such a vaudeville circuit as 
being in restraint of competition in this business. There was, how- 
ever, no decision on the merits, hence the status of such combinations 
remains doubtful in view of the former decisions. 

Then, in the case of Binderup v. Pathé Exchange, Inc.\*' the 
court permitted the recovery of damages under the Sherman Act. 
In this case it appeared that the plaintiff was a local distributor as 
well as an exhibitor of motion pictures. Various distributors out- 
side the state conspired through their agents within the state to 
usurp the plaintiff’s local distributing business by stopping his supply 
of films. The question whether interstate commerce was part of 
plaintiff’s as well as defendant’s business was not discussed and the 
court assumed that it was. It was held that this was a conspiracy 
in restraint of interstate commerce and illegal under the Sherman 
Act. 


These decisions indicate that those amusements, which consist 
primarily in the personal efforts of the performers, such as in base- 
ball and vaudeville, do not come under the Anti-Trust Act for in such 
cases the main work and the greater portion of the expense is in- 
curred within the state, and interstate commerce is but incidentally 
affected in the preparation for such exhibit. However, in the case 
of motion-picture exhibitions, where the chief business consists in 
short leases of films to be sent across state lines where the transpor- 
tation of such films involves a large expense, interstate commerce is 
directly involved. It is analogous to buying and selling across state 
lines which is in essence interstate commerce. Hence, the distinc- 





“Hart v. Keith Vaudeville Exchange, 262 U. S. 271 (1923). 
™“Binderup v. Pathé Exchange, Inc., (1923). 
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tion which the court draws in these two cases would appear to be 
sound. 

In Nat'l Ass'n of Window Glass Manufacturers v. United 
States,'** it appeared that the hand made glass industry, following 
the introduction of machines, had become a small part of the glass 
industry. The price for the two products was the same, being de- 
termined by the machine industry. The hand made glass manufactur- 
ers faced by the difficulty of competing with the machine industry, 
due to scarcity of trained laborers, entered into a wage scale agree- 
ment with the union which embraced all the skilled labor, whereby a 
scale was issued to one set of factories for half the year and another 
set for the remaining half. This enabled the factories to run at 
capacity for one period, doing away with a heavy overhead due to 
competition throughout the whole year with an adequate labor supply. 
The Supreme Court held that this was not an unreasonable restraint 
of trade under the Sherman Act. 

The chief features in the restraint in this case were: 

(a) The combination did eliminate competition between manu- 
facturers for the fixed labor supply and, to some extent, in produc- 
tion; (b) it affected but a small portion of the window-glass in- 
dustry; (c) the combination did not have nor could it attain a pre- 
ponderant position in the industry; (d) there was no intent to nor 
could it, fix the prices of such products; (e) there was no intent to 
monopolize the industry, nor to use unfair methods; (f) this agree- 
ment provided steady employment for a fixed number of skilled 
laborers who would otherwise be forced out of the industry. 

A careful consideration of these factors leads to the conclusion 
that any restraint upon interstate commerce was reasonable and 
hence not violative of the act. This decision also illustrates that the 
Anti-Trust Act may apply to a combination of labor and capital, 
even though it was, undoubtedly, originally passed to curb only the 
evils resulting from aggregations of capital. 


In American Column & Lumber Co. v. United States,® the 
Supreme Court, by a divided court, declared illegal the so-called 
“Open Competition Plan,” adopted by hardware manufacturers con- 
trolling one-third of the total production of hardwood in the United 
States. It appears that the “Open Competition Plan” in this case 





18Jn Nat’l Ass’n of Window Glass Manufactures v. United States, 263 U. S. 1023. 
434 merican Column & Lumber Co. v. United States, 257 U. S. 377 (1921). 
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provided for an elaborate system for the interchange of reports, 
by which each member of the plan was supplied with frequent re- 
ports of stock held, sales made, and prices received by any other 
member (thereby furnishing the data for supplying the market on 
the basis of supply and demand and current prices), and also 
with reports giving the views of each member as to “market condi- 
tions for the next few months” and what the production of each 
would be for the next “two months,” with frequent analyses of the 
reports by an expert, with significant suggestions as to both future 
prices and production. Each member was also afforded opportuni- 
ties for future meetings for the exchange of views. All of these 
things tended toward the fundamental purpose of procuring har- 
monious individual action among the members with respect to the 
amount of production and prices, without having any specific agree- 
ment with respect to them, relying instead, upon the restraints of fin- 
ancial interests, intimate personal contact and business honor. 

The court held that this plan constituted a combination or con- 
spiracy in restraint of interstate commerce within the meaning of 
the Sherman Act. Mr. Justice Clarke delivered the opinion of the 
court. In discussing this plan, he said: 


To call the activities of the defendants, as they are proved in this 
record, an “Open Competition Plan,” is plainly a misleading misnomer. 

Genuine competitors do not make daily, weekly and monthly reports 
of the minutest details of their business to their rivals, as the defendants 
did; they do not contract, as was done here, to submit their books te 
the discretionary audit and the stocks to the discretionary inspection 
of their rivals for the purpose of successfully competing with them; and 
they do not submit the details of their business to the analysis of an 
expert, jointly employed and obtain from him a “harmonious” estimate 
of the market as it is, and as, in his specially and confidentially informed 
judgment, it promises to be. This is not the conduct of competitors, but 
is so clearly that of men united in an agreement, express or implied, to 
act together and to pursue a common purpose under a common guide, 
that if it did not stand confessed a combination to restrict production 
and increase prices in interstate commerce, and as, therefore, a direct 
restraint upon that commerce, as we have seen that it is, that conclu- 
sion must inevitably have been inferred from the facts which were 
proved. 


Mr. Justice Brandeis, Mr. Justice McKenna, and Mr. Justice 
Holmes dissented upon the ground that this plan did not tend to 
unduly restrain trade nor did the co-operation incidental to the plan 
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suppress competition. Mr. Justice Brandeis declared that evidence 
in this case instead of establishing an illegal restraint of trade, pre- 
sented a very commendable effort by these concerns “en- 
gaged in a chaotic industry, to make possible its intelligent conduct 
under competitive conditions.’’'** 

In the Maple Flooring'®® and Cement Manufacturer’s'*® Cases 
the Supreme Court ruled that trade associations which openly and 
tairly gather and disseminate information as to the cost of their 
product, the volume of production and other trade statistics, without 
any attempt to reach any agreement as to prices or any intention of 
restraining competition, do not violate the Anti-Trust Act. 

In both of these cases the United States instituted suit under 
the Sherman Act against these associations of manufacturers that 
existed for the purpose of collecting and distributing trade informa- 
tion on the theory that such associations were engaged in unlawful 
restraint of trade. No contention was made that there was any 
attempt to monopolize commerce in the commodity produced or that 
there was any attempt or agreement to fix prices. The activities of 
both of these associations were very similar. In the Maple Flooring 
Case the association of producers of maple and other flooring met 
regularly and discussed trade conditions but avoided the subject of 
prices. 

In the Cement Manufacturer's Case there was a special fea- 
ture in that there was a trade custom whereby cement was sold for 
future delivery for use on a certain job. The contractor was not 
obliged to take the cement unless he chose to. Occasionally a con- 
tractor ordered from several manufacturers, and, although each 
manufacturer was only obliged to supply enough cement for the 
job, sometimes a contractor “padded his contract.” To prevent this 
the Association required each member to make a prompt report 
of all specific job contracts. 

Mr. Justice Stone wrote the opinions of the court. In the 
Maple Flooring Case he says: 


Competition does not become less free because the conduct of com- 
mercial operations becomes more intelligent through the free distribu- 





%4See also United States vy. American Linseed Oil Co., 262 U. S. 371. 

Maple Flooring Manufacturers’ Association vy. United States, 268 U. S. 563 
(1925). 

Cement Manufacturers’ Protective Associalion vy. United States, 268 U. S. 588 
(1925). 
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tion of knowledge of all the essential factors entering into the com- 
mercial transaction. General knowledge that there is an accumulation 
of surplus of any market commodity would undoubtedly tend to diminish 
production, but the dissemination of that information cannot in itself be 
said to be a restraint upon commerce in the legal sense. The manu- 
facturer is free to produce, but prudence and business foresight based 
on that knowledge influences free choice in favor of more limited pro- 
duction. Restraint upon free competition begins when improper use is 
made of that information through any concerted action which operates 
to restrain the freedom of action of those who buy and sell. 

The Chief Justice and Mr. Justice Sanford dissented upon the 
grounds that these two cases fell substantially within the rules of 
United States v. American Linseed Oil Company.** Mr. Justice 
McReynolds wrote a separate dissenting opinion, in which he said: 

These cases disclose carefully developed plans to cut down normal 
competition in interstate trade and commerce. Long impelled by this 
purpose, appellants have adopted various expedients through which they 
evidently hoped to defeat the policy of the law without subjecting 
themselves to punishment. 

They are parties to definite and unusual combinations and agree- 
ments, whereby each is obligated to reveal to his confederates the inti- 
mate details of his business and is restricted in his freedom of action. 
It seems to me that ordinary knowledge of human nature and of the im- 
pelling force of greed ought to permit no serious doubt concerning 
the ultimate outcome of the arrangements. We may confidently expect 
the destruction of that kind of competition long relied upon by the 
public for establishment of fair prices, and to preserve which the Anti- 
Trust Act was passed.188 

The court distinguished the American Column'* and the Lin- 
seed Oil’ Cases from the cases at bar upon the facts, holding that 
in the cases under consideration the facts clearly showed that the 
activities themselves were not in themselves unlawful restraints of 
commerce and hence not prohibited by the Sherman Act. 

To summarize briefly. it is submitted that the decisions rendered 
under the Sherman Anti-Trust Act indicate that such act is to be 
construed as follows: 

I. The Sherman Act includes and declares illegal (a) all 
combinations which possess a monopolistic or dominating control 








181262 U. S. 371. 
48Cement Manufacturers’ Protective Ass’n. v. U. S., 268 U. S. 588 (1925). 
14 merican Column and Lumber Co. v. U. S. 257 U. S. 377. 

United States v. American Linseed Oil Company, 263 U. S. 371. 
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which is effected through the organization of large corporations; (b) 
all contracts involving unreasonable restraints of trade or tending 
to monopoly. (This is contrary to the Sugar Trust Case'™ but this 
case was overruled by the Northern Securities Case.)'*? 

II. A combination, which operates through a large corporation, 
is illegal only where it exercises its monopolistic control unfairly 
and oppressively. (This is Chief Justice White’s “rule of reason” 
as laid down in the Standard Oil'®* and American Tobacco Com- 
pany'** Cases.) 

IIi. The court in determining whether or not a combination is 
using its monopolistic control oppressively thereby unreasonably 
restraining trade so as to come within the inhibition of the statute 
is to be determined by a consideration of (a) the acts of the or- 
ganization prior to the formation of the corporation; (b) the acts 
of the directors or managers of the combination or enterprise after 
its formation; (c) the effect that the formation of such enterprise 
has upon competing concerns ; and (d) the nature of the business and 
its relation to the public interest. 

As indicated by the court in the Steel Corporation Case, if out- 
side competition thrives it is evidence that the combination or enter- 
prise is not abusing its power; and if there have been no unfair 
methods of competition attempted and no undue reduction of wages 
nor undue advancement of prices, it would seem that such enterprise 
does not come within the purview of the Sherman Act. 


Part Four 
THE CLAYTON ACT 


Cuapter [—History AND ANALYSIS OF THE CLAYTON ACT AND 
TrapeE Commission Act. 


On September 26, 1914, the Act of Congress known as the Fed- 
eral Trade Commission Act,’®* became a law. The same Congress, 
on October 15, 1914, enacted the Clayton Act’**—the first statutory 
addition to the Sherman Anti-Trust Law. The Clayton Act is en- 
titled “An Act to Supplement Existing Laws against Unlawful Re- 





mu, S. v. E. C. Knight Company, 156 U. S. 1 (1895). 
10), §. v. Northern Securities Company, 193 U. S. 197 (1904). 
%8U, S. v. Standard Oil Company, 221 U. S. 1 (1911). 
14U, §. v. American Tobacco Company, 221 U. S. 106 (1911). 
2%38 Statutes at L. 717. 
138 Statutes at L. 730, Ch. 373. 
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straints and Monopolies, and for other Purposes,” and embodies, 
presumably, the result of nearly twenty-five years’ experience under 
the original Anti-Trust Act of 1890. 

A brief examination of the conditions which brought about the 
enactment of these statutes will be necessary for an adequate con- 
sideration of their scope, purpose and meaning. 

As has been shown in previous chapters there was,—prior to 
1890 when the Sherman Act became law,—no statutory power in 
the Federal Government to punish persons for committing acts 
which at common law constituted an unlawful restraint of trade. 
While the several states restrained, as best they could, the commis- 
sion of acts which constituted an unlawful restraint, or which tended 
to create a monopoly, or to lessen competition, they were powerless 
to cope with active combination of large business enterprises for the 
express purposes of creating a monopoly, to lessen competition and 
to unduly restrain trade. The gigantic combinations and aggrega- 
tions of capital, because of the preponderant position which they oc- 
cupied, were able to and did abuse the power which they possessed 
to the great injury of the public. The states were helpless because 
these combinations or trusts carried on their business throughout 
the entire country. It became apparent that the only effective method 
of repressing these monopolistic combinations would be by the en- 
actment of federal legislation designed to curb such evil. Finally 
on July 2, 1890, Congress passed the Sherman Anti-Trust Act. 

During the first years of the existence of this law, the court’s 
interpretation of the act deprived it of most of its effectiveness as 
a remedial or repressive statute. In the Sugar Trust Case'*’ the 
Supreme Court refused to dissolve the Sugar Trust and this decision 
appeared to limit the power of the government to deal with monopo- 
lies and trusts. Consequently, the organization of trusts and com- 
binations was stimulated. The decisions in the Traffic Association 
Cases did not involve industrial enterprises and hence had but little 
effect on large business enterprises. The decision in the Addyston 
Pipe Case—the first Supreme Court decision affecting industrial 
enterprises since the Knight Case—greatly strengthened the act. It 
restrained, to some extent, the formation of trusts. Then came the 
epoch-making decision in the Northern Securities Case'** which de- 





m™U. S. v. E. C. Knight, 156 U. S. 1 (1895). 
1807, §. v. Northern Securities Company, 171 U. S. (1904). 
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clared illegal a holding company as a restraint of trade. This deci- 
sion also gave some indication of the powerful force which the 
Sherman Act was to exert in coping with the monopolistic tendencies 
of large combinations and trusts. Finally, in the Standard Oil and 
American Tobacco Cases, the Supreme Court unfolded the full 
strength of the act by holding that these huge enterprises were in 
violation of the Anti-Trust Law and ordered their dissolution. The 
famous “rule of reason” doctrine which the court enunciated in these 
cases caused widespread dissatisfaction. It was generally believed 
that the interpretation of the act given by the court in these two 
cases would tend greatly to weaken it. This belief, however, 
had no foundation in fact, for the “rule of reason’’ principle was 
invoked by the Supreme Court for the purpose of enlarging the 
scope of the act. Moreover, the unsatisfactory results obtained in 
dissolving these two trusts, created a widespread belief that the 
supposed weaknesses—universally believed to have been accentu- 
ated by the Supreme Court’s decision in the Standard Oil and 
American Tobacco Company Cases—were largely responsible for 
this situation. 

This popular protest became so acute that it found expression in 
the national platform of one of the major political parties,—the 
Democratic party—1912, in a platform adopted at Baltimore. This 
platform contained a statement favoring an amendment to the 
Sherman Act. 

“We regret,” this statement declared, “that the Sherman Anti- 
Trust Law has received a judicial construction depriving it of much 
of its efficiency, and we favor the enactment of legislation which 
will restore to the statute the strength of which it has been deprived 
by such interpretation.” 

This pronouncement of one of the major political parties, fol- 
lowed as it was by its approval at the ensuing election at which the 
Democratic candidate for president was elected, proved to be the 
basis of the legislation of 1914 designed to supplement the Sherman 
Act. 

The members of the Democratic party deplored the weakness 
of the Sherman Act and favored legislation strengthening it, assert- 
ing that the judicial construction which the act had received in the 
Standard Oil and American Tobacco Cases had emasculated, or at 
least, nullified to some extent, the true force and vigor of the 
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Sherman Law. This criticism, however, was wholly unfounded. 
The decisions of the Supreme Court since the adoption of the “rule 
of reason” show that this guide or standard was resorted to in order 
to enlarge the scope of the statute and not to narrow or restrict it. 
And, in actual practice, it has worked out that way. 

On the other hand, there was also much dissatisfaction on the 
part of moderate-sized business units because the effect of this inter- 
pretation of the act was to bring under the act not alone great 
aggregations of capital in the form of trusts, but it likewise de- 
nounced co-operative agreements among moderate-sized business 
competitors where the intent was not to monopolize. These moderate- 
sized enterprises protested vigorously that, under the Sherman Act, 
they were unable to determine what they could or could not do. 
This criticism, too, was unfounded. The interpretation of the Su- 
preme Court was clear. It absolutely forbade all such co-operative 
agreements among competitors and thereby negatively required com- 
petition. 

Thus we find two opposing schools of thought which demanded 
legislation amending the Sherman Act. There was, on the one hand, 
the demand that the Sherman Law be strengthened and restored to 
its former vigor, and a demand, on the other hand, that the rigor of 
this act be modified so as to permit beneficial co-operation. It was 
under such unsatisfactory conditions that the Federal Trade Com- 
mission Act and the Clayton Act were passed. It is not at all 
surprising, therefore, that legislation designed to reconcile these 
varying demands should prove to be confusing, and, to some extent 
ineffectual and futile. 

Mr. William H. Taft, present Chief Justice of the United 
States Supreme Court, declared’® in 1914, that the Sherman Law, 
read in the light of common law analogies contained principles of 
logical formation and definite application and afforded a sure and 
certain guide or standard which the courts could apply with definite- 
ness and precision and that any additional or supplementary legis- 
lation was unnecessary and might even prove to be detrimental rather 
than beneficial. He attacked what later became two of the principal 
features of the Acts of 1914. He was very much opposed to any 
enumeration or legislative definition of specific offenses because, he 
said, the courts already had a “well-measured and definite yardstick” 





“William H. Taft, THe ANtTI-Trust AcT AND THE SUPREME CouRT (1914). 
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and that a legislative duplication would only lead to confusion. He 
also opposed the proposal to authorize a commission or the courts 
to define and prohibit unfair competition. He declared that such 
enactments would submit questions to the economic judgments of 
the courts rather than to their legal judgment. 

Nothing was added to the previously existing law by the en- 
actment of these definitions for the Supreme Court had declared, in 
numerous decisions, that the offenses so defined were unlawful 
under the Sherman Law. Thus the definitions really constituted 
legislative duplications. Moreover, this legislation fell far short of 
the comprehensive program outlined by President Wilson. 


The primary and fundamental purpose of the Federal Trade 
Commission and the Clayton Act was to suppress monopoly in its in- 
cipiency by setting up a series of statutory definitions declaring 
in specific terms that the acts so defined should be deemed in un- 
lawful restraint of trade and by means of such definitions to clarify 
the meaning of the Sherman Act, so that the business men would 
know definitely what acts would constitute an unlawful restraint 
of trade within the meaning of the Sherman Act; and to establish an 
administrative tribunal to which business men could resort for 
advice and guidance. 


These purposes were stated by President W. Wilson in an ad- 
dress to Congress on January 20, 1924, which was followed by the 
introduction of the Clayton Act and Federal Trade Commission 
Act bills. He said: 


The business of the country awaits also, has long awaited and has 
suffered because it could not obtain further and more explicit legisla- 
tive definition of the policy and meaning of the existing anti-trust law. 
Nothing hampers business like uncertainty. Nothing daunts or dis- 
courages it like the necessity to take chances, to run the risk of falling 
under the condemnation of the law before it can make sure just what 
the law is. Surely we are sufficiently familiar with the actual processes 
and methods of monopoly and of the many hurtful restraints of trade 
to make definition possible, at any rate up to the limits of what ex- 
perience has disclosed. These practices, being now abundantly dis- 
closed, can be explicitly and item by item forbidden by statute in such 
terms as will practically eliminate uncertainty, the law itself and the 
penalty being made equally plain. 

And the business men of the country desire something more than that 
the menace of legal process in these matters be made plain and intellig- 
ible. They desire the advice, the definite guidance and information 
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which can be supplied by an administrative body, an interstate trade 
commission. 


The President recommended, therefore, the enactment of legis- 
lation to give “further and more explicit legislative definition of the 
policy and meaning” of the Sherman Law, and the establishment 
of a commission to which business men may resort in order to ob- 
tain “advice, definite guidance and information.” The result was 
the passage of the two acts in September and October of 1914. 

The Clayton Act deals with a wide range of subjects—some 
of which have no place in an Anti-Trust measure. It applies only to 
interstate commerce and deals chiefly with (1) unjust trade, dis- 
crimination; (2) sales or leases conditioned upon exclusive hand- 
ling by vendee or lessee of vendor's or lessor’s goods, wares and 
merchandise; (3) the exemption of labor and labor organizations 
from federal regulation and control; (4) corporate acquisition of 
capital stock of other corporations; (5) interlocking corporate di- 
rectorates; (6) regulation of bids between corporations for sup- 
plies and materials; (7) the issuance of injunctions and restraining 
orders in the enforcement of the above matters. 

Section 1 defines the words (1) Anti-Trust laws, (2) com- 
merce, and (3) person or persons, as used in the act. 


Section 2 provides that: 


It shall be unlawful for any person engaged in commerce, in the 
course of such commerce, either directly or indirectly to discriminate in 
price between different purchasers of commodities, which commodities 
are sold for use, consumption, or resale within the United States, where 
the effect of such discrimination may substantially lessen competi- 
tion or tend to create a monopoly in any line of commerce: Provided, 
That nothing herein contained shall prevent discrimination in price be- 
tween the purchasers of commodities on account of difference in the 
grade, quality or quantity of the commodity sold, or that makes only 
due allowance for difference in the cost of selling or transportation, or 
discrimination in price in the same or different communities made in 
good faith to meet competition: And provided further, That nothing 
herein contained shall prevent persons engaged in selling goods, wares, 
or merchandise in commerce from selecting their own customers in 
bona fide transactions and not in restraint of trade. 


Section 3 provides that : 


It shall be unlawful! for any person engaged in commerce, in the 
course of such commerce, to lease or make a sale or contract for sale 
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of goods, wares, merchandise, machinery, supplies or other commodities, 
whether patented or unpatented, for use, consumption or resale within 
the United States or any territory thereof or the District of Columbia 
or any insular possession or other place under the jurisdiction of the 
United States, or fix a fine charged therefor, or discount from, or re- 
bate upon, such price, on the condition, agreement or understanding that 
the lessee or purchaser thereof shall not use or deal in the goods, wares, 
merchandise or machinery, supplies or other commodities of a com- 
petitor or competitors of the lessor or seller, where the effect of such 
lease, sale or contract for sale or such condition, agreement or under- 
standing may be to substantially lessen competition or tend to create 
a monopoly in any line of commerce. 


Section 4 provides for suits by persons injured by reason of 
anything forbidden in the Anti-Trust laws. It also provides for the 
recovery of treble damages. 

Section 5 provides that a judgment secured against defendant 
in criminal prosecution or suit in equity brought by the United 
States under the Anti-Trust laws shall be primae facie evidence 
against such defendant in a suit brought by any other party under 
said laws. It also provides for certain limitations. 

Section 6 provides that labor is not a commodity and that the 
Anti-Trust laws shall not be construed to forbid labor, agricultural 
or horticultural organizations instituted for purposes of mutual help 
and not conducted for profit. 


Section 7 provides that no corporation engaged in commerce 
shall acquire the whole or any part of the stock of the other corpora- 
tions where the effect may be to lessen competition, restrain trade or 
tend to create a monopoly. But this section is not to apply to pur- 
chases of stock for investment, nor to prevent formation or holding 
stock of subsidiary corporations, nor to prohibit carrier from aiding 
construction or owning stock of branches, etc., as feeders, etc. It also 
provides that rights previously acquired shall not be affected. 


Section 8 provides that no person shall be a director or other 
officer or employee of more than one of certain banks, banking as- 
sociations or trust companies, or of two or more of certain other 
corporations which are competitors. It also provides for a determin- 
ation of eligibility and exceptions. 


Section 9 relates to embezzlement, etc., prosecutions—jurisdic- 
tions of courts, etc. 
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Section 10 relates to restrictions of dealings by a common car- 
rier with other corporations where the same person is director, of- 
ficer or is interested in both corporations and exceptions. 

Section 11 relates to authority to enforce compliance with the 
provisions of this act. 

Section 12 provides for the district in which suits against cor- 
porations under the Anti-Trust laws are to be brought and where 
process is to be served. 

Section 13 relates to subpoenas for witnesses in suits brought 
by the United States. 

Section 14 provides that whenever any corporation shall violate 
any penal sections of Anti-Trust acts such violation shall be also 
deemed to be that of its directors, officers, or agents authorizing such 
violation and such violation shall be deemed a misdemeanor. 

Section 15 provides that the several district courts of the United 
States shall have power to restrain violations of the act, and that it 
shall be the duty of the district attorneys under direction of the At- 
torney General to institute proceedings in equity to restrain such 
violations. 

Sections 16-25 relate to injunctive relief in general. 

Section 26 relates to the partial invalidity of the act. 

The declared purposes of the Acts of 1914, as shown heretofore, 
were sought to be reflected in these statutes in the following manner : 

First: The Clayton Act contained all the definitions which 
were intended to clarify the Sherman Act. The following sections 
contained the definitions: Section 2 relates to price discriminations, 
Section 3 relates to exclusive or “tying contracts,” Section 7 relates 
to one corporation acquiring stock control of another, and Section 8 
relates to interlocking directorates of competing corporations. In 
addition, in the Federal Trade Commission Act, the Federal Trade 
Commission was vested with the power to prohibit “unfair methods 
of competition.” The purpose of clarifying the Sherman Act was 
limited strictly to the meager definitions contained in the sections 
of the Clayton Act as above stated. 

Seconp: The declared purpose of conferring upon the Federal 
Trade Commission the power to give “advice, definite guidance and 
information” was abandoned. 

Thus, Sections 2, 3, 7 and 8 of the Clayton Act sought to clarify 
the Anti-Trust Act of 1890. And, for a somewhat similar purpose, 
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though not by way of definition, under Section 5 of the Federal 
Trade Commission Act, “unfair methods of competition” were de- 
clared to be unlawful. 

It is submitted that none of the declared purposes of the Clayton 
Act have, in any substantial sense, been accomplished and that this 
legislation has been ineffectual if not mischievous. 

The futility of the new legislation with respect to its declared 
purpose of clarifying the Sherman Act by specific statutory defini- 
tions is demonstrated by the decisions in the Mennen Case?” and the 
National Biscuit?®* Case where the Circuit Court of Appeals reversed 
the orders issued against each of the named corporations by the 
Federal Trade Commission. 

The futility of Section 3 of the Clayton Act as a method of 
attacking “tying contracts” and as a method of strengthening the 
Sherman Act in its failure to condemn such contracts or clauses,?” 
and the futility of Section 5 of the Federal Trade Commission Act 
is illustrated by the leading case of Federal Trade Commission v. 
Gratz*** where the lower court reversed the order of the commis- 
sion, which reversal was affirmed by the United States Supreme 
Court. 

In the Silver Case,*°* Circuit Judge Denison, in discussing Sec- 
tion 5 of the Trade Commission Act, said: 


A study of the Congressional Record convinces me that the Federal 
Trade Commission Act was wholly collateral to the Sherman and other 
Anti-Trust Acts, and that the unfair methods of competition, intended to 
be reached by Section 5, are only such methods as tend towards that 
monopoly or restraint of competition which the Anti-Trust Acts pro- 
hibit. 

The significant statement quoted above indicates that the new 
legislation has done nothing toward clarifying the meaning of the 
Sherman Law; that, instead of clearing up the confusion, it has 
increased the uncertainty and has contributed additional perplexity 
by such needless legislative duplications as Section 5 of the Trade 
Commission Act. 





™Mennen Co. v. Federal Trade Commission, 288 Fed. 774, Certiorari denied 262 
U. S. 759. 

National Biscuit Co. v. Federal Trade Commission, 299 Fed. 733. 

U0’, S. v. United Shoe Machinery Co., 258 U. S. 454, where it was held that such 
tying contracts were not in violation of the Sherman Law. 
29258 Fed. 314, affirmed 253 U. S. 421. 

LL. B. Silver v. Federal Trade Cominission, 289 Fed. 985, 993. 
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However, it is not the intent or purpose of the writer to attempt 
to demonstrate conclusively the incompleteness and inadequacy of 
this new legislation. The limits of the present paper will not permit 
an exhaustive and thorough consideration of many decisions that it 
might be desirable to include herein. Moreover, the primary purpose 
of this treatise is merely to present the conclusions arrived at from 
a consideration of the cases adjudicated before the Trade Commis- 
sion and the courts under the Anti-Trust Acts. The next chapter 
will be devoted to a consideration of the judicial interpretation 
of the Acts of 1914 as shown in the decisions of the courts there- 
under. 


CHAPTER 2—JuDICIAL INTERPRETATION OF CLAYTON ACT. 


The first case to be decided under the Clayton Act was the 
Cream of Wheat Case.*”* The plaintiff here maintained a system 
of retail stores—a chain of about one thousand stores. The de- 
fendant company, manufacturer of “Cream of Wheat,” sold to 
plaintiff at wholesale rates upon condition that the plaintiff would 
sell only at prices requested by defendant. Upon plaintiff’s refusal 
to maintain the retail price, defendant declined further to deal with 
plaintiff and requested the jobbers to whom he sold to refuse to deal 
with plaintiff. The plaintiff brought action in the Federal District 
Court praying that the price maintenance scheme be held a violation 
of the Anti-Trust laws and that the defendant be enjoined from cut- 
ting off his supply of “Cream of Wheat.”” The lower court refused to 
grant an injunction and on appeal to the Circuit Court of Appeals, 
the decree of the District Court was affirmed. The question in this 
case was “Did Section 2 of the Clayton Act (Act Oct. 15, 1914, c. 
323, Sec. 2, 30 Stat. 730) make the defendant’s published scheme of 
sales, which involved a schedule of prices, a recommendation and 
request to wholesalers to resell only at specified retail prices, and a 
declaration that the defendant manufacturer would sell only to 
wholesalers illegal as creating an actual monopoly of and lessening 
competition in Cream of Wheat?’ The court answered this ques- 
tion in the negative. 

The opinions of both the district court and the Court of Appeals 
dwell upon the fact that the product known as Cream of Wheat is 





Great Atlantic & Pacific Co. v. Cream of Wheat Company, 224 Federal 566 
affirmed 227 Fed. 46 (1915). 
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little more than a name applied under authority of the Trademark 
laws to which are known as “middlings.” Middlings are a grade 
of wheat which defendant buys, cleans and puts up, without any ad- 
ditional process in packages. Defendants buy less than 1 per cent 
of the middlings crop of the country and others may buy and sell 
as much of middlings as they please. Hence there was no monopoly 
in this business. The name, of course, was protected under the laws 
of the United States. 

Justice Lacombe, writing the opinion of the Circuit Court of 
Appeals, says: 


Before the Sherman Act it was the law that a trader might reject 
the offer of a proposing buyer for any reason that appealed to him; 
it might be that he did not like the other man’s business methods, or 
because he had had some personal difference with him, political, racial 
or social. That was purely his own affair, with which nobody else had 
any concern. Neither the Sherman Act nor any decision of the Supreme 
Court construing the same, nor the Clayton Act has changed the law in 
this particular. We have not yet reached the stage where the selection 
of a trader’s customers is made for him by the government. 


The decision in this case seems sound for while the defendant 
had a monopoly in Cream of Wheat, it was in reality a monopoly in 
the use of the name only. It had no monopoly nor had it attempted 
to acquire one in purified middlings. It is submitted that a contrary 
decision would have had the effect of preventing the defendant from 
“selecting its own customers.” 

However, the decision in this case is not very helpful in study- 
ing the Clayton Act as the court decided the case rather upon gen- 
eral principles of law than upon any particular interpretation of the 
Act of 1914. 

In Coco-cola Co. v. J. G. Butler & Sons?*® it was held that 
Section 3 of the Clayton Act was not violated by refusal of a manu- 
facturer of syrup used in beverages to sell to others than to licensed 
bottlers, or to allow others to use its trademark. 

It is submitted that this decision in this case is sound upon 
the ground that a manufacturer who has earned the confidence of 
the public by the uniform wholesomeness, quality and excellence of 
manufacture of its product may decline to sell its product to other 
than licensed dealers, in view of the possibility of adulteration. A 





26229 Fed. 224 (1916) D. C, 
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manufacturer of syrup has the right to protect itself against claims 
for damages on the guaranty of wholesomeness and quality by this 
system of inspection of plants of its licensed bottlers and such 
method is not violative of the Anti-Trust Acts. 

In Motion Picture Patents Co. v. Universal Film Co.*°* two 
questions were presented for decision: (1) Whether a patentee or 
his assignee may license another to manufacture and sell a patented 
machine, and then by mere notice attached thereto limit its use by 
the purchaser or his lessee to films which are not patented nor a 
part of the patented machine; and, (2) whether the assignee of a 
patent who has licensed another to make and sell the machine covered 
by it may, by a mere notice attached to the machine, limit the use of 
it by the purchaser or his lessee to terms not stated in the notice, 
but which are to be fixed, after sale, by such assignee, in his discre- 
tion. 

The Supreme Court, in affirming the decision of the lower court 
answered both questions in the negative, holding that such restric- 
tions were wholly without the scope and purpose of the patent 
laws. The Federal District Court held such restrictions void under 
the Clayton Act as tending to create a monopoly. The Supreme 
Court, however, based its decision upon the ground that such restric- 
tions were clearly outside the scope of the patent laws, and stated 
that the Clayton Act confirmed its conclusion. 

This decision, therefore, adds nothing to the interpretation of 
the Clayton Act since, under the particular facts as presented in 
the Motion Picture Case, the decision was based rather upon an 
interpretation of the patent laws than upon the Clayton Act. 

In Baran v. The Goodyear Tire and Rubber Co.?°* it appeared 
that the manufacturer of Goodyear automobile tires refused to sell 
its tires to the plaintiff, a dealer in automobile accessories, because 
he had cut prices established by the defendants for the resale of 
their products, and they also refused to sell to other firms because 
they had sold to the plaintiff contrary to the defendant’s order. The 
plaintiff sought to recover treble damages (a) under the Sherman 
Act, and (b) under the Clayton Act. The defendants demurred 
to the bill and it was held that the compliant stated no cause of 
action. 





27235 Fed. 398 (1916) Affirmed 243 U. S. 502 (1917). 
8256 Federal 571 (1919). 

















er 








MONOPOLY AND RESTRAINT OF TRADE 85 


Neither is this decision very enlightening in regard to the scope 
and meaning of the Sherman or Clayton Acts, as the facts in this 
case disclose that the Goodyear Company was simply asserting, in 
a lawful manner, its right to select its own customers. It might 
reject, for reasons that appeared sufficient to it, any offer of a 
proposing buyer; for, as the court said in the Cream of Wheat Case, 
“We have not yet reached the stage where the selection of a trader’s 
customers is made for him by the government.” 

In Duplex Printing Press Co. v. Deering*®® the complainant, 
a Michigan corporation manufacturing printing presses, brought an 
action against one Emil J. Deering who was business agent, and 
representatives of International Machinists Association and against 
other defendants on the ground that the defendants were engaged 
in a conspiracy to restrain complainant’s interstate trade and com- 
merce, contrary to the Sherman Act. The suit was begun before 
but brought to hearing after the passage of the Clayton Act. Both 
parties invoked the provisions of the latter act which the courts 
treated as applicable. The complainants conducted an “Open Shop” 
without discrimination against either union or non-union men. The 
defendants united in a combination with the object of compelling 
complainant to unionize its factory and enforce the closed shop, 
the eight hour day and union wages by means of interfering with 
and restraining complainant’s interstate trade and in the products 
of the factory. The acts complained of relate solely to the installa- 
tion and operation of the presses by complainant’s customers and 
consist in: warning customers not to buy presses; threatening cus- 
tomers with sympathetic strikes in other trades; inciting the trucking 
company’s employees and other men usually employed by the cus- 
tomers of complainant, to strike, against their employers in order to 
interfere with the hauling and installation of presses, and thus 
bring pressure to bear upon customers; notifying repair shops not 
to repair Duplex presses; coercing union men by threatening them 
with loss of union cards, etc. 

The Supreme Court held that such a combination may be en- 
joined if the threatened loss is due to a violation of the Anti-Trust 
laws. It also held that Section 6 of the Clayton Act which provides 
that the Anti-Trust laws shall not be construed to forbid the existence 
and operation of labor organizations, or to restrain individual mem- 





209254 U. S. 443 (1921). 
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bers from lawfully carrying out their legitimate objects, nor shall 
such organizations or their members be construed to be illegal com- 
binations or conspiracies, does not exempt such an organization or 
its members from liability where they depart from its legitimate 
object and engage in actual combination or conspiracy in restraint 
of trade. The court also held that complainant was entitled to an 
injunction. 

The court distinguished between a “primary boycott” and a 
“secondary boycott’’*’® and held that while the Clayton Act legalized 
the primary boycott the “secondary boycott” would still be action- 
able, as the Clayton Act does not authorize such a boycott. 


The court held further that Section 20 of the Clayton Act pro- 
viding that “no such restraining order or injunction” shall prohibit 
certain acts, nor shall any such acts be considered violations of any 
laws of the United States, refers merely to injunctions in cases 
between employer and employees, etc., growing out of a dispute 
concerning terms or conditions of employment, referred to in Para- 
graph 1, and confines the restriction on granting injunctions to per- 
sons proximately and substantially concerned as parties to an actual 
dispute respecting the terms or conditions of their own employment, 
past, present or prospective. 


In Geddes et al v. Anaconda Copper Mining Co.*" one Peter 
Geddes and others brought suit against the Anaconda Copper Min- 
ing Company and others to set aside a sale of mining stock by the 
corporation, in which plaintiffs were minority stockholders. The 
Circuit Court of Appeals affirmed the decree of the District Court 
which confirmed the sale. The Supreme Court reversed this judg- 
ment and remanded the case to the District Court for further pro- 
ceedings on the ground that this was a collusive sale since the two 
corporations had a common controlling director and because such 
sale was made for an inadequate consideration. It held, therefore, 
that a decree should have been entered setting it aside as prayed for 
by complainants. 





4 “Secondary boycott” is a combination not merely to refrain from dealing 
with a person, or to advise or by peaceful means to persuade customers to re- 
frain, but to exercise coercive pressure on such customers, actual or prospective, 
in order to cause them to withhold or withdraw their patronage, through fear of 
loss or damage to themselves. 

1254 U. S. 590 (1921). 
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With respect to the contention, however, that the complainants 
will suffer irreparable loss by the sale of the properties to the 
Anaconda Company and that the sale should be enjoined because 
that company and the Amalgamated Copper Company constitute a 
combination in restraint of trade contrary to the Anti-Trust Act, 
it was held that where the evidence showed that the Anaconda cor- 
poration produced only 22 per cent of the copper produced in the 
United States and that the price of copper had greatly fluctuated all 
during the corporation’s existence, so that control of prices by it 
was not established, and that it had not restricted the output, this 
did not show that the corporation constituted a combination to mon- 
opolize, which would authorize an injunction against a purchase of 
additional mining property by it under Section 16 of the Clayton Act. 

This case was decided upon general principles of corporation 
law and the Sherman and Clayton Acts were only incidentally in- 
volved herein. 

In Aluminum Co. v. Federal Trade Commission?!? it was held 
that where the Aluminum Company of America and the Cleveland 
Metal Products Company, a competitor, agreed that a third com- 
pany, in which the Aluminum Company was to acquire stock, should 
be organized and should purchase the aluminum rolling mill and 
rolling mill business of the Cleveland Company, and the new com- 
pany, the Aluminum Rolling Mills Company, paid for such business 
from the proceeds of monthly calls on the other companies’ stock 
subscriptions during a period when it was operating the newly ac- 
quired plant, it was engaged in commerce, and potentially engaged in 
competition with the Aluminum Company, when the latter company’s 
stock was acquired, within the meaning of Section 7 of the Clayton 
Act which forbids a corporation engaged in commerce to acquire 
stock in another corporation so engaged, where the effect is sub- 
stantially to lessen competition, to restrain commerce, or tend to 
create a monopoly. 

It appeared that the Aluminum Company and the Cleveland 
Company were engaged in competition and that the effect of the 
acquisition of stock in this case was to lessen competition in violation 
of Section 7 of the Clayton Act. 

This case is one of the few that was really decided upon prin- 
ciples laid down in the Clayton Act rather than upon general prin- 





312284 Fed. 401 (1922). 
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ciples. The decision herein, however, is not of outstanding import- 
ance as it was based primarily rather upon the individual facts in the 
case than upon any particular construction of the act. 

In United Shoe Machinery Co. v. United States** it appeared 
that the defendant manufacturing company, controlling 95 per cent 
of the shoe machinery business of the United States, leased its ma- 
chines subject to various restrictive covenants; i.e., the lessee was 
forbidden to use the defendant’s machines on shoes upon which other 
operations were performed by machines of defendant’s competitors ; 
and the lessee was required to buy all supplies from the defendant 
and also to pay a royalty on shoes made with machines not owned 
by the defendant. The lower federal court*** enjoined the use of 
the leases holding them illegal under the Clayton Act. The Supreme 
Court affirmed this decision. 

The court, in construing Section 3 of the Clayton Act, says: 


The Clayton Act was intended to supplement the Sherman Act, and 
within its limited sphere established its own rule. Under the Sherman 
Act, as interpreted by this Court before the passage of the Clayton Act, 
contracts were prohibited which unduly restrained the natural flow of 
interstate commerce, or which materially interrupted the free exercise 
of competition in the channels of interstate trade. In the second sec- 
tion monopolization or attempts to monopolize interstate trade were 
condemned. The Clayton Act (section 3) prohibits contracts of sale, 
or leases made upon the condition, agreement, or understanding, that 
the purchaser or lessee shall not deal in or use the goods of a com- 
petitor of the seller or lessor where the effect of such lease, sale, or 
contract, or such condition or agreement or understanding ‘may’ be to 
substantially lessen competition or tend to create monopoly. The cause 
of action is therefore not the same. * * * The Clayton Act specifically 
applies to goods, wares, machinery, etc., whether ‘patented or unpatent- 
ed.’ This provision was inserted in the Clayton Act with the express 
purpose of preventing rights granted by patent from securing immunity 
from the inhibitions of the act. 


The court appeared to be very much influenced in its decision 
by the fact that the offending party controlled 95 per cent of the 
industry in that field. It should be noted that in a previous suit 
brought by the government under the Sherman Act the court held 
such tying clauses valid.*** This case, hence, was decided principally 





3256 U. S. 451 (1922). 
244264 Fed. 138. 
™5U/nited States v. United Shoe Machinery Co., 38 Sup. Ct. 472 (1918). 
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upon the facts before the court. It appears, that the court had evi- 
dently decided that the corporation having gained a preponderant 
position in its field, was taking advantage of its power through these 
“tying leases” and hence held them illegal. 


The case of Federal Baseball Club v. National League*** was an 
action for three-fold damages under the Sherman and Clayton 
Anti-Trust Acts. It was alleged that the defendants conspired to 
monopolize the baseball business. The Supreme Court, affirming the 
judgment of the Circuit Court of Appeals held that a baseball 
exhibition given for money is not trade or commerce—since personal 
effort not related to production is not a subject of commerce—and 
hence is not within the provisions of the Anti-Trust Acts. The court 
pointed out that the transportation was a mere incident and not the 
essential thing in baseball exhibitions. 

In Standard Fashion Co. v. Magrave-Houston Co.?"* Mr. Justice 
Day, in speaking of the scope and purpose of the Act of October 
15, 1914, says: 


The Clayton Act, as its title and history of its enactment discloses, 
was intended to supplement the purpose and effect of other anti-trust 
legislation, principally the Sherman Act of 1890 (Comp. St. Sec. 8820- 
8823, 8827-8830). The latter act had been interpreted by this court 
to apply to contracts, combinations and conspiracies which unduly 
obstruct the free and natural flow of commerce. * * * * 

The Clayton Act sought to reach the agreements embraced within 
its sphere in their incipiency, and in the section under consideration to 
determine their legality by specific tests of its own which declared illegal 
contracts of sale made upon the agreement or understanding that the 
purchaser shall not deal in the goods of a competitor or competitors of 
a seller, which ‘may substantially lessen competition or tend to create a 
monopoly.’ 


The facts in the Standard Fashion Company Case*"* were brief- 
ly these: The plaintiff, a manufacturer of patterns for garments, 
contracted to supply the defendant, a retail dealer. The defendant 
agreed not to sell during the term of the lease patterns made by com- 
petitors of the plaintiff. The plaintiff brought suit to enjoin a breach 
of this promise by the defendant. The plaintiff controlled 40 per 
cent of the pattern agencies of the country. The district court dis- 





216259 U. S. 200 (1922). 
217258 U. S. 346 (1922). 
28258 U. S. 346 (1922). 
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missed the bill on the ground that it stated a contract illegal under the 
Clayton Act. The Supreme Court affirmed this decree. 


There was in this case no evidence of “preventive purposes or 
illegal preventive acts,” and in holding the agreement illegal, the 
court relied largely upon the peculiar facts and circumstances of the 
case at bar. It was thought that a slight control of the pattern 
market would rapidly lead to a complete monopoly. 


Then in 1926, the Supreme Court held in Moore v. New York 
Cotton Exchange,** that a contract between the New York Cotton 
Exchange and the Western Union Telegraph Company under which 
the Telegraph Company paid an annual sum of $27,500 for the 
privilege of receiving and distributing to persons approved by the 
New York Exchange quotations collected and delivered by it, was 
not in violation of the Sherman Anti-Trust Act, nor was the contract 
such as could be cancelled in a suit under Section 16 of the Clayton 
Act by the president of another exchange to which quotations were 
denied. This decision was based upon the ground that the sales 
and transactions on exchange were not interstate commerce, though 
they may necessitate interstate shipments. 


To summarize briefly it is submitted that the result of the ex- 
perience of more than a decade of actual operations under the Clay- 
ton Act and the Federal Trade Commission Act, as evidenced by the 
decisions of the courts thereunder, demonstrate that none of the 
declared purposes for which such legislation was enacted has in any 
substantial or important sense been accomplished; that as an instru- 
ment for the prevention or repression of trusts and monopolies, this 
legislation has added but little, if anything, to the effectiveness or 
potency of the Sherman Act. 


The decisions of the courts have demonstrated the futility of 
this attempt by statutory enactment of legislative definitions to sup- 
plement the Sherman Law,—which, as most close students will 
agree, needed no strengthening or clarifying. The enactment of this 
new legislation, instead of clearing up the situation by “further and 
more explicit legislative definition of the policy and meaning of the 
existing anti-trust law,” only serve to increase the hardship and 
confusion of the then existing situation.?*° 





7946 Sup. Ct. 367 (1926). 
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This attempt by the legislative branch of our government to 
deal with one of the most difficult and intricate legal doctrines con- 
ceivable—a problem of centuries-old origin—by the enunciation 
of concise statutory definitions as to what constitutes restraint of 
trade, was too ambitious a program to be able to meet with even 
moderate success. For so difficult and intricate is its content, scope 
and application, so changing has been its interpretation during the 
many years of its existence, so perplexing the situations arising 
thereunder, that it is a problem to be worked out rather by the su- 
perior legal and judicial mind and training of our Supreme Court 
than by any legislative body whose interests and ideas are so complex 
and conflicting and whose training and background are wholly un- 
suited for so important a task. It is almost unthinkable that a legal 
doctrine of such an intricate and difficult nature should have been 
made the subject of political debate and controversy which finally 
culminated in the passage of the Federal Trade Commission and 
Clayton Acts. It is, therefore, not at all surprising that this legis- 
lation should have failed to accomplish, in any real sense, the 
declared purposes for which such legislation was passed. 

Whether the time is now ripe for the repeal of this legislation, 
—a decade of operation under such legislation having proved its 
complete failure—so as to restore the situation as it existed at the 
time of the enactment of the new legislation and so that the Sherman 
Act may be restored to the purposes for which it was designed, name- 
ly the repression and prevention of trusts, is not germane to this 
treatise. The purpose of this article is merely to show the state of 
the law relating to monopolies and restraints of trade as it exists to- 
day under the Sherman Law and the Acts supplementing the same; 
and not to offer suggestions for the amendment or repeal of existing 
laws. 


(To be concluded ) 


HERBERT HuGH Navujoks, 
Madison, Wisconsin 





20It will be apparent from this Review of the legislation of 1914, that in so far 
as the proponents of the supplemental Anti-Trust legislation had hoped to clarify 
the law of restraints and monopolies by substituting specific rules of conduct for 
general principles, they iargely failed.” G. C. Henperson, The Federal Trade 
Commission (1924). 
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Torts—Morive as AFFECTING Act OTHERWISE LAWFUL—SPITE FENCE— 
Wisconsin Rute.—A recent Nebraska case, Dunbar v. O’Brien, —— Neb. 
——, 220 N. W. 278, again raises the long mooted question of the “spite fence.” 
The facts in the case possess little novelty. The defendant piled old lumber 
and other debris on his land adjacent to the plaintiff's property, shutting out 
the light and air from her basement windows. To use the expression of the 
court, “The proper inference from the evidential facts is that defendant acted 
through malice and used his property to annoy and punish his neighbor without 
serving any useful or aesthetic purpose of his own.” The district court’s denial 
of an injunction to prevent this obstruction was reversed on appeal. This 
decision reaffirms the court’s prior holding in Bush v. Mockett, 95 Neb. 552, 
145 N. W. 1001, wherein it said, “The common law of England strenuously 
adhered to the doctrine that the owner of real estate might use it as he 
pleased, without regard to the convenience or even the interests of his neighbors 

But where it appears that not only was the motive wholly malicious, 
but the intention and result were to seriously injure another, without benefit 
to anyone, courts of equity are not so impotent in these modern times that 
they are unable to prevent such a wrong.” The principle expressed in these 
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Nebraska cases is not confined to fences and “spite” buildings. It is more 
general, and raises the broad issue of whether an act, lawful in itself, may be 
converted by a malicious or bad motive into an unlawful act. 

Malicious damage to property, whether it be real or personal, should be 
governed by one doctrine, as indeed it is in most jurisdictions. The cases in 
which the doctrine is made an issue, however, fall distinctly into two groups, 
depending upon whether real or personal property rights are involved. The 
protection of personal property rights is involved in certain competitive prac- 
tices in commerce wherein motive and justification may be material to the 
cause of action. This group includes trade combinations (Parington v. Hinch- 
chff, 219 Ill. 159, 76 N. E. 47), boycotts (J. F. Parkinson Co. v. Trades Coun- 
cil, 154 Cal. 581, 98 Pac. 1027; Doremus v. Hennessy, 176 Ill. 608, 54 N. E. 
524), and competition (Passaic Print Works v. Dry-Goods Co., 44 C. C. A. 
426, 105 Fed. 163; Tuttle v. Buck, 107 Minn. 145, 119 N. W. 955), and touches 
on personal property and personal rights generally in the following cases: 
Union Labor Hospital Ass'n. v. Vance Redwood Lbr. Co., 158 Cal. 551, 112 
Pac. 886; J. G. Elmore vy. Atl. Ry., 191 N. C. 182, 131 S. E. 633; Sullivan v. 
Collins, 107 Wis. 291, 83 N. W. 310; Marshfield L. & L. Co. v. John Week 
L. Co., 108 Wis. 268, 84 N. W. 434; Loehr v. Dickson, 141 Wis. 332, 124 
N. W. 293. That this class of cases is closely related to those wherein real 
property rights are involved is apparent from their interchangeable use by the 
courts as authority and precedent. 

The issue raised above is one of considerable scope, and it can be treated 
more effectively by confining the discussion to the Dunbar v. O’Brien, or the 
malicious use of real property, type of case. This discussion will proceed 
eccordingly. 

Little assistance can be gained from an investigation of the English cases. 
In most of these cases language permitting of two interpretations is used. 
For example, Bowen, L. J., in Skinner & Co. v. Shew & Co., (1893) 1 Ch. 
413, at 422, said, “At common law there was a cause of action whenever one 
person did damage to another wilfully and intentionally, and without just 
cause or excuse.” It would seem from the whole case that he used the term 
“damage” in the ordinary sense, and not as meaning “actionable damage,” but 
this again is not beyond doubt. The doctrine “Sic utere tuo ut alienum non 
laedas,” or “so use your own that you do not injure another’s property,” is 
equally confusing. It has often caused the courts to reason in a circle. Thus, 
as in Pickard vy. Collins, 23 Barb. (N. Y.) 444, 458, a court may say, “But the 
injury intended is a legal injury; an invasion of some legal right ....” (See 
also Letts v. Kessler, 54 Ohio St. 73, 43 N. E. 765.) The court has then to 
decide whether there is an invasion of a legal right, and is no nearer a solution 
than when it first applied the doctrine. The exclusively English doctrine of 
ancient lights helped their courts in the spite fence problems, and that, with 
the fact that the related problems were not yet existent, explains the ambiguity 
of the common law principle. The language in 12 Am. & Eng. Ency. Law (2nd 
ed.) 1058 is quite apropos: “According to the received view of the common 
law, the erection of a fence on one’s own land is not an actionable injury to 
one’s neighbor, although the erection may deprive him of light and air, and 
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may be dictated by motives of ill will,” (qualified as to the doctrine of ancient 
lights). Undoubtedly such was the “received view,” for the earlier American 
decisions were to that effect. (See cases cited, 62 L. R. A. 683.) The Okla- 
homa court is equally justified, however, in saying, “We can nowhere find it 
stated broadly as a principle of the common law that a landowner’s property 
right in real estate includes the right to use it malevolently solely for the 
injury and annoyance of his neighbor without intending to subserve any useful 
purpose of his own.” Hibbard v. Halliday, 58 Okla. 244, 247, 158 Pac. 1158. 


It is not strange, therefore, that the Michigan court in 1888, having this 
issue presented in the spite fence case of Burke v. Smith, 69 Mich. 380, 37 
N. W. 838, was evenly divided. In Flaherty v. Moran, 81 Mich. 52, 45 N. W. 
381, the opinion of Morse, J., in Burke v. Smith, that the malicious erection of 
such a fence was actionable, was unanimous!y accepted by the court as the law 
of Michigan. By this stand, reaffirmed in Kirkwood v. Finnegan, 95 Mich. 
543, 55 N. W. 457, Michigan helped to establish the “modern tendency.” That 
the tendency “to say that wilful and wanton damage [ordinary sense] done 
to another is actionable unless there is some just or legal cause or excuse 
for it,” (Barger v. Barringer, 151 N. C. 433, 440, 66 S. E. 439, 442) is gaining 
an appreciable and increasing following, is illustrated by the recent Nebraska 
decision. In many states, statutes have been enacted to change the rule sanc- 
tioned by their courts that malice could not affect the action. In every instance, 
however, the statute is limited to fences and similar structures erected out of 
spite, and is not, therefore, decisive of the proposition as a whole. (See Note, 
40 L. R. A. 181 for statutes and cases thereon.) 


The “modern tendency” gains many recruits through a collateral path. 
Mosier v. Caldwell, 7 Nev. 363, shows the old line of reasoning applied to a 
more modern problem. It was there held that percolating waters, as dis- 
tinguished from subterranean waters having a definite channel, cannot be dis- 
tinguished from the land, and that no action would lie for their waste. This 
was in accord with the leading English case of Acton v. Blundell, 12 Mees. 
& W. 324, decided in 1843. These cases indicate that just as the maxim 
“Cujus est solum, ejus est usque ad coeclum et ad inferos,” or “Whose is the 
soil, his it is up to the sky and to the depths,” was relied upon in declaring 
an absolute right to the use of real property for the building of fences, so 
must it work for an absolute right to the use of percolating waters and 
artesian wells, if a consistent application thereof be made. Early decisions, 
however, show the reluctance of courts to allow waste of waters. “These 
rights should not be exercised from mere malice.” Greenleaf v. Francis, 18 
Pick. (Mass.) 117. “The test is, the reasonableness of the use or disposition 
of such waters.” Swett v .Cutts, 50 N. H. 439; see also Chesley v. King, 74 Me. 
164. Though percolating waters would appear to be indistinguishable from 
fences in the legal aspect, it seems that the courts are less blind to economic 
expediency in this newer problem. The doctrine of reasonable and justifiable 
use of percolating waters is widely advocated today. See Katz v. Walkinshaw. 
141 Cal. 116, 70 Pac. 663; DeBok v. Doak, 188 Ia. 597, 176 N. W. 631: 
Gagnon v. French Lick Springs Hotel Co., 163 Ind. 687, 72 N. E. 849; Schenk 
v City of Ann Arbor, 196 Mich. 75, 163 N. W. 109; Stillwater Water Co. v. 
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Farmer, 89 Minn. 58, 93 N. W. 907; Pence v. Carney, 58 W. Va. 296, 52 S. E. 
702. 


The issue suggested above is of particular interest in this state. Wisconsin 
has always championed the rule that malice cannot convert a lawful act into 
an unlawful act. It is of great significance to our discussion that this Wis- 
consin stand was first definitely and emphatically declared in a spite fence 
case. In Metzger v. Hochrein, 107 Wis. 267, 83 N. W. 308, the court refused 
to enjoin an unsightly, rough fence, eight to sixteen feet high, erected out of 
pure malice. The court said, “The general rule is that whatever a man may 
lawfully do on his own property under any circumstances, he may do regardless 
of the motive for his conduct. .... This is one of the many cases that may 
arise where the doctrine of personal liberty and personal dominion of one over 
his own property enables him to do things to the annoyance of others, not 
causing actual, material physical discomfort to them, for which there is no 
punishment, except loss of .... respect... .” The case immediately became 
authority in Wisconsin for the general principle governing motive as applied 
in other fields where either personal or real property was used to annoy or 
harm others. A review of its wide application is found in Loehr v. Dickson, 
supra, a case involving a wilful avoidance of tender of payment on a land 
contract. The court there said, p. 335, “However, that subject was presented 
to this court in Metzger v. Hochrein . .. . under the aspect of a ‘spite fence’ 
impairing plaintiff’s enjoyment of his residence property. The conflicting 
authorities were carefully considered, and from that conflict this court allied 
itself with those holding that mere malice or motive to injure could not impose 
liability for a lawful act. That case has been treated as final authority for 
that proposition in Sullivan v. Collins .... [supra, an action for amounts due 
for rent and clothing, alleged to have been maliciously instituted]; Marshfield 
L. & L. Co. v. John Week L. Co..... [supra, an action to open a closed 
private road]; Huber v. Merkel ... . [infra, percolating water]. We deem 
the rule of Metzger v. Hochrein now settled in Wisconsin, and that malicious 
intent to injure cannot transpose a lawful act in to a tort..... 


An exception to this consistent stand appears in State ex rel. Burner v. 
Huegin, 110 Wis. 189, 85 N. W. 1046, where a statute (Sec. 343.681 Wis. Stat.), 
making a combination for the purpose of wilfully or maliciously injuring an- 
other in his reputation or business a criminal offence, was held constitutional. 
The decision was based on the type of reasoning above questioned, in these 
words: ‘ ‘Malice’ as here used does not merely mean an intent to harm, but 
means an intent to do a wrongful harm and injury,” admitting, nevertheless, that 
without the malice the conduct would not be wrongful. With this exception, the 
Wisconsin court is harshly consistent. 


The history of this question in Wisconsin was made primarily in the 
three years following the decision of Metzger v. Hochrein in 1900. In 1901, 
the legislature passed an act “to regulate artesian water supply and to provide 
for damages sustained to adjoining owners.” (1901 Laws of Wisconsin, 
Chapter 354.) The act declared that the owner of an artesian well “shall use 
due care and diligence to prevent any loss or waste or unreasonable use of 
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any water therein contained or flowing from the same, as would deprive or 
unnecessarily diminish the flow of water in any artesian well, to the injury of 
the owner of any other well in the same vicinity or neighborhood.” 


This act of 1901 was declared to be unconstitutional in 1903, in the case 
of Huber v. Merkel, 117 Wis. 355, 94 N. W. 354. From the opinion in that 
case the following excerpts are quoted as necessary to the thesis here developed : 
“We have seen from the previous discussion in this opinion [wherein Metzger 
\. Hochrein was cited] that the right of a landowner to divert, appropriate, 
and use percolating waters as he sees fit has always been recognized by the 
common law as a right of property attached to the ownership of the soil, and 
enforced as such... . . So it seems inevitable that, in this state at least, the 
right of a landowner to sink wells and gather and use percolating waters as he 
will, even though the flow in his neighbor’s well be diminished, is a property 
right, which cannot be taken away from him or impaired by legislation, unless 
by way of the exercise of the right of eminent domain or by the police power. 
. ... As the law in question is in no sense a condemnation law, the only 
question remaining is whether it may be sustained as a proper exercise of the 
police power. .... Where laws which are supposed to be enacted in the 
exercise of the police power interfere with the citizens’ liberty or rights of 
property, they can only be justified upon the ground that they in some manner 
secure the comfort, safety, or welfare of society... .. We find ourselves unable 
to comprehend how, under these principles, the law in question can be sustained 
as an exercise of police power. It does not even pretend to conserve any public 
interest. Upon its face its purpose is to promote the welfare of one citizen 
by preventing his neighbor from using his own property... . . The necessary 
result of the whole discussion is that the law in question cannot be held to be 
within the police power, and that it in effect takes private property for private 
use and without compensation.” 


Four days after the decision in Huber v. Merkel was rendered, the legis- 
lature passed “An Act Relating to Fences or Other Structures Unnecessarily 
and Maliciously Erected for the Purpose of Annoying Owners or Occupants 
of Adjoining Property.” (1903 Laws of Wisconsin, Chapter 81 p. 124; Wis- 
consin Statutes, sec. 280.08.) The nature of this Statute, which is limited 
to “Any fence or other structure in the nature of a fence,” is otherwise ex- 
pressed in the title of the Act. It has been on the statute books for over 
twenty-five years. Only one case under this statute has come before the 
Supreme Court, and that case, Graham v. Rakosi, 194 Wis. 110, 216 N. W. 141, 
decided in November, 1927, did not settle the issue here involved. The com- 
plaint failed to describe the structure so as to bring it within the statute, the 
court stating, “It [the statute] does not seek to condemn as a nuisance any 
other structure, even though it may accomplish the same result.” The court 
noted the constitutional question, but passed it without discussion since the 
complaint was defective. 


When this spite fence issue is squarely raised and the constitutionality of 
the statute will have to be considered, what will be the court’s decision? 
From the language and expression in Huber v. Merkel, supra, it would seem 
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that, to be consistent, the court must hold this legislation to be without the 
police power and consequently unconstitutional. By maintaining its present 
rule, our court has committed itself to discourage the legislature’s attempts to 
correct existing evils, admitting withal that “An injustice may often result 
from the enforcement of strict legal rights, or from acts committed with a 
malicious motive on one’s own premises or with regard to one’s own property 
jof which] quite a notable instance may be found in the recent case of 
Metzger v. Hochrein.” (Marshfield L. & L. Co. v. John Week L. Co., supra.) 
Thus when this issue is again raised, our court will have an opportunity to 
follow Michigan and to join Nebraska as a supporter of the “Modern Tend- 
ency ;” a step which will require the courage to overthrow its previous concept 
of the common-law doctrine as to the effect of motive, but which will correct 
a situation wherein injustice often results. 

W. Wander BoarpMAN. 


District AND PRosECUTING ATTORNEYS—EFFECT oF ASSISTANCE By Pri- 
VATELY Pain CouUNSEL IN CRIMINAL TrIALS.—The defendant in State v. 
Peterson, —— Wis. ——, 218, N. W. 367, was convicted of the crime of 
embezzlement and moved on several grounds for a new trial, among them that 
the trial court erred in permitting private counsel to aid the district attorney 
in preparing the evidence. The motion was granted and a writ of error was 
sued out to test the correctness of the ruling. In support of the ruling it was 
shown that a privately retained attorney from another section of the state sat 
at the table with the district attorney while the jury was empannelled. Ob- 
jection was then made to his presence and he did not again appear in the 
court room. He did, however, remain in the city in which the case was 
being tried, made use of the office of the district attorney, and aided the 
prosecuting officer in questioning some of the witnesses before they took the 
stand. It was also admitted that a fund had been raised by persons interested 
in the prosecution of the defendant for investigation and prosecution of the 
case. 

The supreme court in affirming the order said at page 368: “The gist of 
the error lies in the fact that private parties are permitted to pay private 
attorneys for the prosecution of criminals, which prosecution consists not only 
in appearing in court, producing witnesses, questioning them as well as those 
adduced by the defendant, and arguing the case to the jury, but includes also 
a preparation for trial, finding out what witnesses can testify to and producing 
such testimony in court.” 

And at page 370: “The conclusion reached is that material aid given to 
the district attorney in the preparation for trial or in the trial of a criminal 
case by a private attorney who is paid for such aid by private parties, invalid- 
ates the conviction.” 

That it is contrary to public policy in Wisconsin for a privately paid 
attorney in any material way to aid in the prosecution of the accused in a 
criminal case was first asserted in Biemel v. State, 71 Wis. 450, 37 N. W. 244, 
and subsequently reaffirmed in State v. Russell, 83 Wis. 330, 53 N. W. 441; 
Smith v. State, 146 Wis. 111, 130 N. W. 894; Income Tax Cases, 148 Wis. 
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456, 134 N. W. 673, 135 N. W. 164, and in Rock v. Ekern, 162 Wis. 291, 156 
N. W. 197. 

The rule thus well intrenched in Wisconsin is contrary to the great weight 
of authority both in England and in America. See Odgers, THE ComMoNn 
Law or ENGLAND, (1920) 2nd Ed., Volume 2, page 1044 et seq. See also 
Reg. v. Gurney, 11 Cox Crrmrnat Cases 414, note “a,” page 422, and 
Pickering v. Willoughby, (1907) 2 K. B. 296. For the American cases see 
18 C. J., Sec. 85, page 1343, notes 40.43. Apparently only Michigan, Massa- 
chusetts and the province of Ontario accord with the view taken by Wisconsin. 
See 18 C. J., Sec. 85, page 1344, note 43. 

While the Wisconsin view finds no little basis upon the legislation in this 
state (see the opinion of the court at page 368, et sequitur and the Wisconsin 
statutes, sections 59.44, 59.46, 59.47 and 346.57), it is submitted that it is 
dificult to support the rule upon the ground of public policy. See State 
v. Kent, 4 N. D. 577, 62 N. W. 631, at page 634; 27 L. R. A. 686. 

The following excerpt from the opinion of Justice Corliss in State v. 
Kent, cited above at page 633, aptly illustrates the difficulty of supporting the 
minority view: “We do not think that this change in policy (from private 
to public prosecution of accused in criminal cases) indicates a purpose to 
exclude the counsel for interested persons from all participation in the 
prosecution. Such counsel cannot initiate the proceedings, or conduct them. 
The control of criminal prosecution has been taken from private hands, and 
transferred to public functionaries chosen for that express purpose. But there 
is nothing in the statute (North Dakota Compiled Laws, sections 427-433) to 
justify the conclusion that counsel employed by interested persons may not 
assist the public prosecutor, in case he and the trial judge deem this course 
proper. The fact that the state’s attorney who controls criminal cases is not 
allowed to receive any compensation from private prosecutors for the prosecu- 
tion of a criminal case does not warrant the conclusion that no counsel paid 
by private persons shall be permitted to assist in the trial of such a case. 
It is one thing to have the prosecution entirely in the hands of one who may 
be influenced, because of a retainer, by the strong desire of his client to 
secure a conviction; but it is an entirely different thing to allow such an inter- 
ested counsel to aid in the prosecution of one who stands affected by no other 
motive than that of securing the punishment of guilt, and who has absolute 
control over the case. The law has removed criminal prosecutions from the 
control of private interests, but it has not excluded such interests from all 
participation therein. If no error is committed on the trial, we fail to see how 
an accused can be prejudiced by the fact that those personally interested 
have employed private counsel to aid the public prosecutor. Certainly, he 
should not be heard to complain of the zeal of the private counsel, if such 
counsel has not allowed his zeal to hurry him into error. The best mode of 
reaching the truth is by the strenuous contentions of opposing counsel, each 
animated by the conviction that the cause he has espoused is just. The public 
have some interests at stake in a criminal prosecution. May all the zeal be 
displayed on one side, and none be tolerated on the other? The public 
interests demand that a prosecution should be conducted with energy and 
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skill. While the prosecuting officer should see that no unfair advantage is 
taken of the accused, yet he is not a judicial officer. .. . The public prosecutor 


is necessarily a partisan in the case. If he were compelled to proceed with 
the same circumspection as the judge and jury, there would be an end to 
the conviction of criminals. Zeal in the prosecution of criminal cases is 
therefore to be commended, and not condemned.” (Words within parentheses 
inserted by writer.) 

Further, in view of section 59.44 (2) of the Wisconsin statutes (1927) 
authorizing the court to appoint counsel to assist the district attorney in 
criminal prosecutions and for the payment of such counsel out of the public 
funds, the following question propounded by Justice Corliss in his opinion at 
page 634, and his answer thereto becomes highly pertinent. He asks: “Can 
a defendant in a criminal case, who is obliged to submit to the zeal of an 
assistant prosecutor employed by the public, insist that the zeal of an assistant 
counsel employed by interested parties shall not be displayed against him, 
although it results in no error on the part of the prosecution in the manage- 
nient of the case? We think there is only one answer to this question, and 
that is against the right of the accused to complain in either case, so long as 
no error has been committed by the assistant on the trial.” 

In conclusion, it is suggested without extended research that the minority 
view may be but an unwarranted as well as an unconscious rationalization of 
the old feudal conception of a trial as a contest and of the Anglo-Saxon 
sporting instinct which demands a fair fight and deplores a contest wherein 
the opposing participants are too unevenly matched. 

Hersert Lioyp WIBLE. 


Jurispiction Over Non-ResipENt Mortortsts—In Wuchter v. Pizzutti, 
276 U. S. 13, 72 L. Ed. 313, 48 Sup. Ct. Rep. 259, decided February 20, 
1928, the Supreme Court of the United States held unconstitutional as denying 
due process of law a New Jersey statute providing that non-residents of the 
state of New Jersey accepting the invitation extended to them to operate motor 
vehicles in the state, should, by such operation, constitute the Secretary of 
State of the state of New Jersey their agent for the acceptance of process 
in any civil action by a resident of New Jersey against such non-resident by 
reason of such operation of a motor vehicle in the state, no provision being 
made for notice to the non-resident by mail. The Supreme Court held that 
either the Secretary of State or the plaintiff must be required by the statute 
to mail notice to the defendant, “so as to make it reascnably probable that he 
will receive actual notice.” Otherwise, the court said, the statute deprives the 
defendant non-resident of his property without due process of law. 

The Supreme Court had previously held in Hess v. Pawloski, 274 U. S. 
352, 71 L. Ed. 1091, 47 Sup. Ct. Rep. 632, that a similar Massachusetts statute 
was valid, which, however, provided in addition for a registered letter from 
the plaintiff to the defendant acquainting him with the fact of the suit, and 
notice from the defendant that he had received such letter. 

Under the doctrine of these two cases, the constitutionality of the statute 
would seem to depend entirely on the provision regarding the letter and notice 
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trom the defendant that he has received such letter. What, then, would be 
the status of a statute such as we have in Wisconsin which provides for the 
sending of a letter, but does not require it to be registered or an answer to be 
received from the defendant? Sec. 85.15 Wisconsin statutes. Our statute has 
been upheld by the Wisconsin court in State v. Belden, 193 Wis. 145, 211 N. W. 
916, on much the same theory as that used by the United States Supreme 
Court, that is, that the statute “must be one reasonably calculated to give the 
defendant notice that the jurisdiction of a court of the licensing state has been 
invoked.” 193 Wis. at page 157, 211 N. W. at page 920. The court further 
said, “We know of nothing more likely to appraise the defendant of the 
pendency of the action than the mailing of a copy of the summons and com- 
plaint to his last known address.” Of course a registered letter and a receipt 
from the defendant would be positive notice, but in view of the present stand- 
ards of our postal system it would seem that an ordinary letter to the defend- 
ant at his last known address is sufficient “to make it reasonably probable that 
he will receive actual notice.’ The Pawloski case, supra, certainly is not a 
direct authority sustaining the Wisconsin statute, but in view of the language 
used in the Piszutti case, requiring “a letter” to be sent and the standards of 
“reasonable probability” adopted in that case, and the fact that the Wisconsm 
court has found our statute to come within the requirement that steps be taken 
to make it “reasonably probable” that the defendant will receive actual notice, 
it seems likely that should the Supreme Court of the United States be pre- 
sented with the necessity of passing on the Wisconsin statute, that it would 
sustain our court in holding the Wisconsin statute adequate for the protection 
of the non-resident and in accord with the Constitution of the United States. 
See 4 Wisconsin Law Review 189 for annotation of State v. Belden 
and 4 Wisconsin Law Review 307 for annotation of Hess v. Pawloski. 
NorMAN E. Risyjorp. 


BicAMY—MIsTAKE oF Fact as To Divorce oF DEATH OF First WIFE.— 
In the recent case of Adams v. State, —— Texas ——, 7 S. W. (2d) 528, the 
defendant set up by way of defense to a prosecution for bigamy, mistake of 
fact in that by reason of two letters which he alleged he received, one from 
his wife and the other from his brother, he was convinced that the said wife 
had obtained a divorce freeing him from his original marriage contract. The 
defendant took no steps to ascertain the truth of the alleged report, nor to 
investigate the existence and validity of such divorce decree. In truth no decree 
kad been sued for or obtained. The Court of Criminal Appeals of the State of 
Texas in sustaining the defendant’s exceptions overruled the lower court's 
instruction to the effect that if the defendant after receiving the information 
from his wife and brother, that his wife had secured a divorce from him 
“exercised proper care to ascertain whether the said Anita Adams had in fact 
been granted a legal divorce from him,” he was not guilty of bigamy by having 
subsequently married another. The appellate court held that this instruction 
placed a greater burden of proof on the defendant than was authorized by 
law. This holding at first sight appears quite remarkable, but it must be re- 
membered that although the Texas bigamy statute is quite like the ordinary 
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bigamy statute, like that of Wisconsin for example, yet under article forty-one 
of the Texas Penal Code a mistake of fact excuses an act otherwise criminal 
if (1) the actions of such person laboring under the mistake would have been 
excusable had his conjecture as to the fact been correct and (2) if such mistake 
does not arise from want of proper care on the part of the person so acting. 
Hence the interpretation given this “mistake of fact” statute in the principal 
and in previous Texas cases is correct inasmuch as there is a burden on the 
defendant to prove merely that having used the proper care under the particular 
circumstances he was mistaken in that he believed himself single. He need 
not even prove this beyond a reasonable doubt says the case of Coy v. State, 
75 Texas Cr. Rep. 85. As to proof necessary see also: Busby v. State, 89 
Texas Cr. Rep. 213; Adams v. State, 94 Texas Cr. Rep. 542; Chapman v. State, 
77 Texas Cr. Rep. 591. 

But few states approach in liberality this doctrine which acquits a man 
charged with bigamy on grounds of innocent mistake of fact. These are the 
states of Indiana, Louisiana, and Nebraska where in general it is held that if 
after careful and reasonable investigation by the defendant, he makes a mistake 
of fact and innocently believes himself single through death or divorce which in 
reality never occurred, it is impossible for him to have the necessary mens rea 
to commit the crime of bigamy—Leseuer v. State, 176 Ind. 448, 95 N. E. 239; 
Squire v. State, 46 Ind. 459; Baker v. State, 86 Neb. 775, 126 N. W. 300; 
State v. Cain, 106 La. 708. This view is also taken in the more recent English 
cases on the subject as well as by the courts of Canada and the Philippines— 
Regina v. Tolson, 23 Q. B. D. 168 (1889) ; Regina v. Smith, 14 U. C. Q. D. 
565; U. S. v. Biasbas, 25 Philippine 71; U. S. v. Reyes, 71 Philippine 375. The 
great majority of state courts which have passed on the subject have followed 
in the footsteps of the famous Massachusetts case of Commonwealth v. Mash, 
48 Mass. 472, in which it was held, “If a statute has made it criminal to do any 
act under particular circumstances, the party voluntarily doing that act is 
chargeable with the criminal intent of doing it.’ The majority rule is therefore 
that criminal intent is not essential to the crime of bigamy except the intent 
to do the thing prohibited by statute. This doctrine has been carried to 
ludicrous extremes, as for example in the case of Russe/l v. State, 66 Ark. 
185, where it was held that even though the defendant produced a certificate 
of the clerk of the court to the effect that there was on record a decree 
freeing the defendant from the bonds of matrimony, he was _ nevertheless 
guilty of bigamy, because of his second marriage, the decree having proved 
invalid. For cases in accord with this doctrine see 7 Corpus Juris 1163, 
Note 85. 

The whole question is one of intent. Nothing is said of intent in the 
bigamy statutes of the great majority of states—see Wisconsin statute 345.02; 
so that it would seem that the proper way to interpret them in this respect 
would be to apply the rules of Common Law. Cave, J. says in Regina v. 
Tolson, 23 Q. B. D. 168 (1889), “At Common Law an honest and reasonable 
belief in the existence of circumstances, which, if true, would make the act 
for which the person is indicted an innocent act, has always been held to be 
a good defence. .. . So far as I am aware it has never been suggested that 
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these exceptions do not equally apply to the case of statutory offenses unless 
they are excluded expressly or by necessary implication.” Mr. Bishop in his 
work on CriminaL Law (9th Ed.) Vol. 1, Paragraph 303a and note beginning 
on page 206 bears out this statement, and goes even farther, maintaining that 
a mens rea should be required to procure the conviction for any statutory 
violations, even those which are in no real social sense criminal, but which in 
the interest of public welfare and order have been prohibited under penalty. 

The Wisconsin Supreme Court has decided but one case dealing specifically 
with crime of bigamy—Weinberg v. State, 25 Wis. 370—and that not on the 
point involyed in the principal case. Hence the field opened up in the principal 
case has never been specifically determined in the Wisconsin court. Cases 
like State v. Hartfiel, 24 Wis. 60 (Innocent sale of liquor to a minor after 
reasonable investigation as to his age); State ex rel. Conlin v. Wausau, 132 
Wis. 311 (Liquor sold to minor by employee of innocent principal); and 
Welsh v. State, 145 Wis. 86 (Unintentional sale of oleomargarine for butter) 
would at first sight appear to indicate that Wisconsin would have to follow 
the Massachusetts doctrine of implied intent and needlessness of mens rea 
in deciding a case such as the principal one. Such is however not the case. 
There is a vital distinction between bigamy and the sale of oleomargarine for 
Lutter, although the Supreme Court of Massachusetts does not appear to think 
so, for in the cases of Commonwealth v. Mixer, 207 Mass. 141 and Common- 
wealth v. Sacks, 214 Mass. 72, the court lists in the same category such minor 
offenses as driving an unregistered automobile, selling adulterated milk, ob- 
structing the highway for five minutes, and storing and selling naphtha with 
the grave socially dangerous crime of bigamy—See Davis v. Beason, 133 
U. S. 333. Obviously there should be some rule distinguishing bigamy from 
these minor statutory violations as to the intent required. That rule may be 
found in the following statement of Delger Trowbridge in 7 Cattrornra Law 
Review 1 at page 7: “When the statute is silent on the subject of intent, 
as it often is, the nature of the crime must be analyzed. If it is one of those 
offenses which have been generally considered as wrong by society, and which 
carry with a prison punishment, it is safe to say that such statutory offenses 
require a specific intent to accompany the act unless the legislature clearly 
indicates to contrary.” It would seem that courts like the Supreme Court of 
Wisconsin which have not yet committed themselves on this question of 
mistake of fact on the part of one accused of bigamy, can quite readily, 
logically, and correctly follow this simple rule without reversing themselves 
in cases of minor statutory violations where they have applied the doctrine 
that an intent to do the act done is sufficient regardless of mens rea; and thus 
go at least partially as far as the Texas Court of Criminal Appeals did in 
the principal case. 

J. H. Beuscuer. 


AvuTOMOBILES—CARE REQUIRED BY PEDESTRIAN—PEDESTRIAN STRUCK BY 
AUTOMOBILE WHILE CrossING STREET CAN Not Say TuHat HE LooKep 
WHEN, 1F He Hap Lookep, He Must Have SEEN THE AUTOMOBILE.—In the 
recent case of Mertens v. Lake Shore Yellow Cab and Transfer Co., 195 
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Wis. 646, 218 N. W. 85, the plaintiff was crossing the street near the end of 
a bridge where a girder obstructed his view of the street until he came flush 
with the curb. He stated that when he reached the curb, he looked for ap- 
proaching automobiles. At this point, he had a clear vision for over two 
hundred fifty feet. He then stepped into the street, walked twelve feet and 
was struck by defendant’s automobile. The court held that the situation did not 
present a question for the jury. That under such circumstances, a man is 
presumed not to have looked, or to have heedlessly submitted himself to the 
canger. He is not permitted to say that he looked, when if he had looked, 
he must have seen that which was in plain sight. 

Previous to this case, this doctrine has been applied only to accidents 
involving railroads. Such are the cases cited as authority by the court. In 
Cauley v. La Crosse City Railway Co., 101 Wis. 145, 77 N. W. 179, the plain- 
tiff was traveling a road which ran parallel to defendant’s tracks. She drove 
upon the tracks to pass a wagon and, as she testified, looked and listened but 
did not see or hear the car. Before she passed the wagon, she was struck 
by the car and injured. The court held that the facts presented no case for 
the jury and that her non-observance was negligence per se. The same rule is 
laid down in White v. Minn. St. P. and S. S. M. R. Co., 147 Wis. 141, 133 
N. W. 148. 

The rule in regard to automobile-pedestrian accidents has never before 
been pushed so far. In Brickel v. Trecker, 176 Wis. 557, 186 N. W. 593, the 
plaintiff saw the automobiles coming but thought she had plenty of time to 
cross the street. She proceeded without making further observations and was 
struck by defendant’s car. Neither saw the other again until just before the 
accident. The court held that each was negligent in not seeing the other and 
that plaintiff’s negligence barred her recovery. In Koperski v. Hoeft, 179 Wis. 
281, 191 N. W. 571, the accident occurred at night. Plaintiff testified that he 
stepped from the curb, looked, was blinded by the lights of defendant’s car, and 
was struck. Defendant testified that he did not see plaintiff until he was di- 
rectly in front of the automobile. The court held that the mere fact of injury 
was not encugh to éntitle the plaintiff torecover. That both the plaintiff and 
the defendant had equal rights in the street and each must operate in recognition 
of the rights of the other. 

Previous to the decision of the principal case, the rule in Wisconsin was 
that reasonable care was required of all parties. This rule looks good and 
fair to all concerned. It is good if it can be applied but it is very broad and 
genera!. It leaves too much to be decided by the whims of the jury. 

The principal case does not materially change the rule in this State, but 
makes it clear and more workable. Due care must still be exercised by all 
parties, the case just helping to explain what due care means. The dangers 
incident to crossing a city street are rapidly increasing with the great increase 
in automobile traffic. The care required by the pedestrian must increase with 
the danger. True, there was a time when a man could safely cross a street 
without the constant use of his faculties of sight and hearing. Now, with a 
constant stream of automobiles flowing down the street, the same conduct can 
not be considered careful. It can no longer be said that the presence of a city 











WISCONSIN LAW REVIEW 





104 


street is not a warning of danger to the pedestrian. While accidents are not 
usually as serious, they are much more numerous on city streets than at grade 
crossings. The frequency of the accidents should be a large factor in determin- 
ing the presence of danger. 

This rule is a sensible one as it places the burden to avoid the accident 
where it can best be exercised. It is much easier for a pedestrian to stop or 
alter his course than it is for the driver of an automobile to do the same. In 
this respect, the principal case is in line with Baltimore and Ohio Ry. Co. v. 
Goodman, 48 Sup. Ct. Rep. 24. Both hold that the one best able to stop is 
guilty of negligence if he fails to do so. 

The principal case is an application of the doctrine of res ipsa loquitur— 
the fact that a pedestrian is struck under conditions in which he could have 
avoided the accident had he exercised his faculties, proves the fact of his 
negligence and is a bar to his recovery. It does not seem that the case is 
meant to go as far as the Goodman case. It hardly seems that the fact that a 
man is struck is conclusive proof of his negligence. Where conditions render 
visibility low, a pedestrian could be most cautious and still get struck by an 
automobile and injured. Surely the doctrine is not meant to apply on a foggy 
day or in a hard snow or rain storm. Its application at an intersection, where 
the defendant rounds the corner to run down the pedestrian who is keeping a 
sharp lookout up and down the street, could not be considered just. 

The general rule in most jurisdictions is that both the pedestrian and the 
driver of an automobile have equal rights in the street and each is bound in 
exercising his rights to observe the rights of the other. This was the rule 
in Michigan until the recent case of Halsel v. Hargreaves, 233 Mich. 234, 
206 N. W. 236, which is directly in line with the principal case. Here the 
conditions were such that the plaintiff could not have helped seeing the defend- 
ant’s automobile if she had looked for it. The defendant was looking in his 
rear vision mirror preparatory to making a turn, so neither saw the other 
until just as the accident happened. Plaintiff’s recovery was barred on the 
ground that she was guilty of contributory negligence, the court saying, 
“Vigilance is an essential and available safeguard to life and limb in this 
automobile age and reasonable care requires constant exercise of the faculty 
of sight while crossing the street.” A similar rule is laid down in the case 
of Watson v. Lit. Bros., 288 Pa. 175, 135 Atl. 631. ‘ 

W. S. Hooper 


CRIMINAL LAW—SEARCHES AND SEIZURES—SUFFICIENCY OF EVIDENCE 
NECESSARY TO SUSTAIN VALIDITY OF SEARCH WARRANT—RECORDING OF TESTI- 
MONY IN MAGISTRATE’s Court.—lIn the recent case of Glodowski v. State, —— 
Wis.—220 N. W. 227, a liquor case involving the issuance of a search warrant, 
the following observation was made by the Wisconsin Supreme Court: “More 
cases involving the validity of search warrants have come to this court in the 
last half dozen years then during the entire previous history of the state. As 
a consequence, many questions relating to the issuance of search warrants had 
to be determined without the guidance of a body of law built up by the 
process of judicial interpretation extending over a long period of years. The 
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court has now had the opportunity to give extended study to these questions. 
Any expressions found in former decisions of this court which are in conflict 
with the conclusions stated herein are overruled.” 

I propose to deal here with the question of the validity of search war- 
rants as affected by that provision found in article I, section 11 of the Wis- 
consin constitution to the effect that: “—no warrants shall issue but upon 
probable cause supported by oath or affirmation.” 

Previous to the decision of Glodowski v. State, the court had adopted the 
view that a search warrant was valid if issued by a magistrate upon the 
sworn testimony of applicant that he had been informed of the guilt of the 
accused and believed with reasonable cause that he was guilty. The consti- 
tutional guaranty respecting probable cause was said to be fulfilled by the 
examination under oath. If the accused was brought to trial and an inquiry 
was made into proceedings leading up to the issuance of the warrant in order 
to ascertain whether or not probable cause existed, the state could offer oral 
testimony of the proceedings if no record satisfactorily setting out the evidence 
had been made. State v. Blumenstein, 186 Wis. 428, 202 N. W. 684; Bergman 
v. State; 189 Wis. 615, 208 N. W. 470; Frihart v. State, 189 Wis. 622, 208 
N. W. 469; Hiller v. State, 190 Wis. 369, 208 N. W. 260; Millin v. State, 191 
Wis. 188, 210 N. W. 411. A complaint though duly subscribed and sworn to 
would not justify the issuance of a warrant when no examination under oath 
had been made. State v. Baltes, 183 Wis. 545, 198 N. W. 282; Davis v. State, 
187 Wis. 115, 203 N. W. 760. 

In the decision of Glodowski v. State the court assumes a position which is 
perhaps in accord with that taken in a majority of the jurisdictions where the 
question has been considered though in conflict with the rule laid down in 
the above mentioned cases. The record of the magistrate in this case showed a 
sworn statement made by a sheriff to the effect that he reasonably believed 
through being informed by people who had bought liquor from the accused 
that he was unlawfully keeping it upon his premises. It is said by the court 
that, “a search warrant cannot be issued upon a statement under oath based 
entirely upon information and belief, unless competent evidence of the facts 
which are the basis of the belief are stated and unless the facts are sufficient 
to support a finding of probable cause. If the complaint contains a bare state- 
ment on information and belief without giving the basis for the same, it 
permits the complainant to determine probable cause, rather than the magis- 
trate, whose duty it is to perform this judicial function.” The court states 
that the finding of probable cause is like any other judicial act, subject to 
review, and holds it an unwise policy to attempt to review a judicial act made 
up partially of written and partially of oral testimony. It is said that any 
review must be only of the written record, made at or before the time the 
judicial act is performed. “The essential thing is that the proof be reduced to 
permanent form and made a part of the record, which may be transmitted 
to the reviewing court.” State v. Blumenstein, supra, and Hiller v. State, 
supra, are overruled, “insofar as these cases hold that the reviewing court may 
supplement the record made by the magistrate by taking oral testimony to 
disclose the proof that was in fact offered before the warrant was issued.” 
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It is further said: “The repetition under oath of hearsay statements made by 
others does not constitute proof of such facts and circumstances as will war- 
rant the finding of probable cause for the issuance of a search warrant. The 
constitutional provision that we are considering requires that the magistrate 
shall take the sworn testimony of applicant or of witnesses who have personal 
knowledge of facts and circumstances which are sufficient to sustain a finding 
of probable cause. The application for a search warrant requires the magis- 
trate to combine in a single hearing the functions performed by him in the 
issuance of a warrant for arrest and in the preliminary examination.” As to 
the evidence offered to show probable cause, it is stated that the same quality 
of proof should be required in the magistrate’s hearing as would later be 
demanded on the trial of the case. 

It is not exactly clear what is meant by the court when it says that the 
magistrate “should be required to take the sworn testimony of applicant or 
of witnesses who have personal knowledge of facts and circumstances necessary 
to sustain a finding of probable cause.” What evidence of the facts and cir- 
cumstances will be considered as necessary to sustain the finding? Will the 
court require the applicant to state material facts personally observed and 
in the absence of such personal observation to produce witnesses who can 
testify to personal observation? 

Such is the rule laid down in the case of People v. Fons, 223 Mich. 603, 
194 N. W. 543. In that case the applicant stated that he believed the accused 
to be guilty of unlawfully possessing liquor and gave as the basis for his 
belief knowledge of an affidavit made by a third party to the effect that the 
party had bought whiskey from the accused. The affidavit was made by the 
third party before a notary and was given in evidence by the applicant. The 
court was of the opinion that in order to establish probable cause the applicant 
must have himself observed the circumstances set forth in the affidavit. It 
was held that probable cause could not be established by giving in evidence 
the affidavit of a third party even though the facts set out in the affidavit 
would have been sufficient if personally observed by the applicant. 

Another construction can be given to the words of the court as used in 
the Glodowski case, and viewed together with other language in the decision 
would appear to be the more logical one. This construction admits of a rule 
to the effect that where the applicant appends to his affidavit or introduces in 
evidence, an affidavit of a third party, if the appended affidavit discloses facts 
sufficient to establish probable cause the warrant will be valid. The court 
quotes from United States v. Clark, 18 F. (2d) 442, 443, language which 
would seem to require this construction, although it is to be noted that it is 
an observation not necessary to a decision of the case. However it is quite 
probable that the quotation was intended to indicate an approbation of the 
federal rule. In United States v. Clark, the court speaking of the knowledge 
required of the applicant states: “If he has no first hand information as to 
the material facts but has been informed by another as to facts or conditions 
which would justify the issuance of process for search and seizure, the officer 
should secure the informer’s affidavit positively alleging of the latter’s own 
knowledge the existence of the facts or conditions.” There is further evidence 
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that our court would be disposed to apply this rule in its statement that “a 
search warrant cannot be issued upon a statement under oath based on informa- 
tion and belief, unless competent evidence of the facts which are the basis of 
the belief are stated, and unless these facts are sufficient to sustain a finding 
of probable cause.” Under the federal rule, the affidavit of a third party 
alleging positive knowledge based on personal observation would be competent 
evidence of the facts constituting the basis of the belief. 

Another question presents itself when the complainant makes a positive 
statement alleging the guilt of the accused as an ultimate fact. The Supreme 
Court of Kentucky in the case of Mattingly v. Commonwealth, 197 Ky. 583, 
247 S. W. 938, took the position that an affidavit alleging the guilt of the 
accused to the positive knowledge of the affiant was sufficient to constitute 
probable cause. There were no statements of material facts or observed cir- 
cumstances given in evidence in that case. While the court intimated that it 
was not seriously questioned but that a positive allegation of guilt would be 
sufficient, it is to be noted that no case was cited in support of the contention, 
nor have the subsequent Kentucky cases cited any authority in support of the 
rule. 

In conflict with the holding of the Kentucky court are the decisions of the 
federal courts, the Michigan courts, and the New York courts. In the case 
of People v. Effelburg, 220 Mich. 528, 190 N. W. 727, it was held that facts 
as distinguished from conclusions must be given by the applicant in requesting 
a warrant. It was said to be the province of the magistrate to draw con- 
clusions from the evidence placed before him. In the case of Giles v. United 
States, 284 Fed. 208, it was held that a statement of positive knowledge of 
guilt was not enough, that facts must be given in support of the conclusion. 
It was said that any other rule would permit the applicant to substitute his 
judgment for that of the commissioner. The applicant should state facts such 
as what he saw, heard, smelled, or tasted. Perhaps the strongest application 
of the rule, however, was illustrated in the case of In Re Liquors Seized at 
Auto Inn, 197 N. Y. Supp. 758, 204 App. Div. 185. In that case it was held 
that one who complained that he saw intoxicating liquors sold on the premises 
of the accused had not stated facts sufficient to sustain a finding of probable 
cause. The court maintained that the applicant should have stated his reasons 
for believing that the liquid he saw was intoxicating. His statement was 
held to be in the nature of a conclusion and insufficient for that reason. It 
is submitted however that under the rule laid down in Giles v. United States, 
supra, the statement would be regarded as statement of fact and not as a 
conclusion. 

Still another question arises when the complainant states of his own 
positive knowledge facts tending to establish the guilt of the accused and it 
later develops that the facts are known to him only through being informed 
by another. Michigan in dealing with this question has held that the warrant 
cannot be rendered invalid by proof aliunde that the facts stated are not true. 
People v. Kerwin, 234 Mich. 686, 209 N. W. 157. This ruling is applied in 
the case of Rhodes v. State, —— Okla. ——, 267 Pac. 490, and by analogy in 
State v. Shaffer, 120 Wash. 345, 207 Pac. 229. The Kentucky courts apply the 
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rule under a statute which provides that where the affidavit is sufficient on its 
face, the accused may not show that the facts stated positively are not so known. 
Smee v. Commonwealth, 199 Ky. 488, 251 S. W. 622. It seems to be the 
prevailing rule that the validity of the warrant depends upon whether or not the 
magistrate is justified in finding probable cause from the facts given in evi- 
dence, assuming them to be true. If probable cause is made out, the finding 
will not be disturbed because of the later development that the evidence is 
falsely given. 
Warp Rector. 


ACKNOWLEDGMENT OF INSTRUMENTS—EFFECT OF INTEREST THEREIN OF 
Orricer TAKING ACKNOWLEDGMENT.—In Heitzman v. Hannah, —— Ia. —, 
221 N. W. 470, a chattel mortgage to a loan company was acknowledged before 
a notary who was the mortgagee, having been licensed to do business in the 
name of the loan company. The court held that the recording of the mortgage 
did not constitute constructive notice to third persons because the acknowledg- 
ment was void. 

The general rule is, as illustrated by the principal case, that one bene- 
ficially interested in the instrument cannot take the acknowledgment of it. An 
acknowledgment taken by the grantee, obligee, or mortgagee is void. Lee v. 
Murphy, 119 Cal. 364, 51 Pac. 594; Amick v. Woodworth, 58 O. S. 86, 50 
N. E. 437; West v. Krebaum, 88 Ill. 263; Farmers’ Bank v. Stockdale, 121 
Ia. 748, 96 N. W. 732; Iron Belt Building & Loan Association v. Groves, 96 
Va. 138, 31 S. E. 23. A grantor, obligor, or mortgagor cannot certify an 
acknowledgment. Muense v. Harper, 70 Ark. 309, 67 S. W. 869; Sizemore v. 
Roach, 88 W. Va. 167, 106 S. E. 435. 

An acknowledgement taken by a stockholder of a corporation which 
is beneficially interested in the instrument is void. Hayes v. Southern Home 
Building & Loan Association, 124 Ala. 663, 26 So. 527; Ogden Building & 
Loan Association v. Mensch, 196 Ill. 554, 63 N. E. 1049, 89 Am. St. Rep. 
330 (rule now changed by statute); Fugman v. Jiri Washington Building & 
Loan Association, 209 Ill. 176, 70 N. E. 644 (discusses the statute); In re 
Ames-Farmer Canning Co., 190 Ia. 1259, 179 N. W. 105; Anderson v. Cusack, 
—— Neb. ——, 214 N. W. 73. This is the weight of authority. For a con- 
trary view see: Eades v. Morrillton Lumber Co., 172 Ark. 48, 282 S. W. 1; 
Read v. Toledo Loan Co., 68 O. S. 280, 67 N. E. 729, 62 L. R. A. 790; Keene 
Guaranty Savings Bank v. Lawrence, 32 Wash. 572, 73 Pac. 680. In West 
v. Central Union Trust Co., 2 F. (2d) 585, it was held that a stockholder 
in the mortgagee corporation was disqualified but a stockholder in the mortgagor 
corporation was not. 

An acknowledgment taken by an officer of a corporation which is bene- 
ficially interested in the instrument is not void if he is not a stockholder. 
Gustlin v. Whitham, 292 Fed. 782; Bank of Woodland v. Oberhaus, 125 Cal. 
320, 57 Pac. 1070 (cashier) ; Citizens’ Trust Co. v. Butler, 152 Ga. 80, 108 
S. E. 468 (secretary) ; Ogden Building & Loan Association v. Mensch, supra. 

An agent of one of the parties to the instrument, although he negotiated 
the loan or was active in the transaction, is not disqualified from taking the 
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acknowledgment. Brown v. Parker, 97 Fed. 446, 38 C. C. A. 261 (attorney 
of assignor); In re Williams, 252 Fed. 924 (agent of mortgagee) ; Fair v. 
Cummings, 202 Ala. 20, 79 So. 358 (attorney of mortgagee) ; Gilbert v. Garber, 
69 Neb. 419, 95 N. W. 1030 (officer in corporation which was agent of firm 
of which mortgagee was a member) ; Scott v. Thomas, 104 Va. 330, 50 S. E. 
829 (employee of trustee and paid out of money raised by the instrument) ; 
Pence v. Jamieson, 80 W. Va. 761, 94 S. E. 383 (agent of borrower and paid 
out of money procured). But in Harney v. Montgomery, 29 Wyo. 362, 213 
Pac. 378, in which case an attorney joined with others in a business enterprise 
and was to share the profits equally in return for his legal assistance, he was 
disqualified to take the acknowledgment of a mortgage which was given to 
his associates. This case was distinguished on the ground that the attorney 
was not a mere agent but was a party to a joint enterprise. 

The cases make a distinction between stockholders and agents (including 
corporate officers). The interest of the latter is too remote in that they 
derive no direct benefit from the instrument. The stockholder, on the other 
hand, because of the nature of his right, has a direct interest in the assets 
of the corporation. The interest of the agent is not dependent on the instru- 
ment itself. This distinction is emphasized in the case of a partnership. A 
mortgage in which a partnership is mortgagee cannot be acknowledged before 
one of the partners (Farmers’ Bank v. Stockdale, supra), while the partner 
of the mortgagee can take the acqnowledgement (Brereton v. Bennett, 15 Colo. 
254, 25 Pac. 310). In Darst v. Gale, 82 Ill. 136, an acknowledgement taken of 
a deed of trust to several trustees was held void only to the trustee taking the 
acknowledgment. This same rule was applied to a deed conveying distinct 
interests to several grantees in Murray v. Tulare Irrigation Co., 120 Cal. 311, 
49 Pac. 563. 

The interest of a trustee or cestui in the trust deed disqualifies him. 
Wasson v. Connor, 54 Miss. 351; Cowan v. Dale, 189 N. C. 684, 128 S. E. 155. 

A notary public who was an officer and stockholder in a corporation was 
held not to be disqualified to take an acknowledgment of a mortgage in which 
the corporation’s president was in an individual capacity mortgagee, although 
the mortgage was given to secure money borrowed by the mortgagor from the 
president of the corporation (bank) to pay his debts to the corporation. 
Quesner v. Novotny, —— Neb. ——, 215 N. W. 796. The interest of the 
corporation, here, was too remote. It is clear that there might be a difference 
of opinion among the courts in applying the general rule to a case like this 
one. 

It is held in some jurisdictions that if the interest of the certifying officer 
is not apparent on the face of the instrument or certificate the acknowledgment 
is valid. In re Williams, 252 Fed. 924; National Bank v. Conway, 1 Hughes 
37; Lawrence v. Mahoney, 145 Ark. 310, 225 S. W. 340; Eades v. Moriliton 
Lumber Co., supra; Brereton v. Bennett, supra; Morrow v. Cole, 58 N. J. 
Eq. 203, 42 Atl. 673; Read v. Toledo Loan Co., supra. 

Where the acknowledgment is void the recording of the instrument will 
not operate as constructive notice in jurisdictions where acknowledgment is a 
prerequisite to recording. But there are decisions to the effect that if the dis- 
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qualifying interest of the officer taking the acknowledgment is not apparent 
on the face of the instrument the registration of the instrument will give 
constructive notice. Eades v. Morrillton, supra; Ogden Building Association 
v. Mensch, supra; Bank v. Hove, 45 Minn. 40, 47 N. W. 449; Stevens v. 
Hampton, 46 Mo. 404; Morrow v. Cole, supra; Langford v. First National 
Bank, 75 Okla. 159, 183 Pac. 56; Ardmore National Bank v. Briggs Machine 
Co., 20 Okla. 427, 94 Pac. 533, 129 Am. St. Rep. 747, 23 L. R. A. (N. S.) 
1047; Kee v. Ewing, 170 Okla. 410, 87 Pac. 297; Corey v. Moore, 86 Va. 721, 
11 S. E. 114; Boswell v. First National Bank, 16 Wyo. 161, 92 Pac. 624. 
Contra: Wasson v. Connor, supra; Smith v. Clark, 100 Ia. 605, 69 N. W. 
1011; and the principal case. Also in Hunton v. Wood, 101 Va. 54, 43 S. E. 
186, the court held that where the interest of the officer was latent the record 
did not give constructive notice and that parol evidence was admissible to 
show such interest. For cases holding that parol evidence to negative notice 
from the record is not admissible see: Titus v. Johnson, 50 Tex. 224; 
Jarvis-Conklin Mortgage Trust Co. v. Wilhoit, 84 Fed. 514. If the acknowl- 
edgment itself is not void, logically the record will give constructive notice. 
But some jurisdictions which hold that the record will give constructive notice 
when the interest of the officer is not apparent, also hold that such a defect 
will make the acknowledgment void. Ogden Building & Loan Association v. 
Mensch, supra; Fugman v. Jiri, supra; Boswell vy. First National Bank, supra; 
Harney v. Montgomery, supra. In Boswell v. First National Bank the court 
said : 

“It is generally stated that an acknowledgment is void when taken and 
certified by an officer disqualified by reasons of interest, and that, where an 
acknowledgment is essential to the validity of the instrument itself, the latter 
is also void if acknowledged before a disqualified officer. . . . The statement 
occasionally to be found in judicial decisions to the effect that an acknowledg- 
ment taken before an officer disqualified on account of interest is void for all 
purposes is not, we think, entirely accurate if intended to apply in all cases. 
Its correctness may be conceded in respect to instruments which are abso- 
lutely void without proper acknowledgment and also instruments which disclose 
the defect upon their face or the face of the certificate of acknowledgment. 
Where, however, the infirmity is not apparent upon the face of the deed or 
instrument or certificate of acknowledgment, but the acknowledgment appears 
to be fair and regular and to have been properly taken, and the instrument is 
one which would not be invalidated as between the parties to it by a defective 
acknowledgment, the recording of the instrument with the proper officer will 
operate as constructive notice thereof, notwithstanding the latent defect... . 
It is readily to be seen that a contrary rule would render unsafe any reliance 
upon the record of deeds or instruments requiring acknowledgment to entitle 
them to be recorded.” 

In Ogden Building Association v. Mensch, supra, it was held in accord 
with the above statement that the latent defect would destroy the probative 
force of the certificate of acknowledgment and in Harney v. Montgomery, 
supra, the court said that the acknowledgment was void to the extent that the 
recording of the mortgage with such void acknowledgment would not authorize 
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foreclosure proceedings. The court in Bank v. Hove, supra, in holding that 
the record was constructive notice said that it was unnecessary to decide if 
the acknowledgment was void. In Langford v. First National Bank, supra, it 
was held that the recording imparts constructive notice until the acknowledg- 
ment is cancelled or set aside. 

The officer recording the instrument relies only on the certificate of 
acknowledgment, which of itself admits the instrument to record; if the 
certificate is regular on its face the instrument will be recorded. Those in- 
specting the record should be able to rely on it. This seems to be the founda- 
tion for the above rule as to constructive notice. See Read v. Toledo Loan 
Co., supra. This seems to be the most logical view. 

It is the weight of authority that an officer not beneficially interested will 
not be disqualified by relationship to one of the parties to the instrument by 
consanguinity or affinity. McKenzie v. Hixon, 201 Ala. 413, 78 So. 791 
(cousin of grantee) ; Holmes v. Carr, 163 N. C. 122, 79 S. E. 413 (son of 
grantee) ; Hinton v. Hall, 166 N. C. 477, 82 S. E. 847 (brother-in-law of 
mortgagee) ; Kimball v. Johnson, 14 Wis. 674 (husband of mortgagee—wife 
had separate estate). 

The reason for the general rule that an officer beneficially interested 
cannot take the acknowledgment as given by some courts is that the function 
is judicial in its nature and the officer cannot judge his own case. Corey v. 
Moore, supra; McKenzie v. Hixon, supra; Holmes v. Carr, supra; Wasson 
v. Connor, supra. The weight of authority is that the act is ministerial. Jn re 
Williams, supra; Morrow v. Cole, supra; Keene Guaranty Savings Bank v. 
Lawrence, supra; Bank of Woodland v. Oberhaus, supra; West v. Central 
Union Trust Co., supra. It is difficult to classify the decisions on grounds of 
judicial or ministerial function. An inspection of the cases will disclose that 
some of the courts are not very consistent and that the court’s view as to the 
nature of the office does not result in great differences in decisions. At one 
time acknowledgements were taken in open court, but today by statute the 
power has been delegated to certain enumerated officers. See Merritt v. 
Yates, 71 Ill. 636, 22 Am. St. Rep. 130. 

The modern tendency and the better view is to base the rule on grounds 
of public policy. Amick v. Woodworth, supra; Boswell vy. First National 
Bank, supra; Hayes v. Southern Home Building and Loan Association, supra; 
Tron Belt Building & Loan Association, supra. The court in Ogden Building 
Association vy. Mensch, supra, said: “This is against the policy of the law. 
An officer should not be permitted to perform either a ministerial or a judicial 
act in his own behalf.” To permit such, said the court in Amick v. Wood- 
worth, supra, would “practically defeat the real purpose of the law, which is 
to prevent the perpetration of frauds on the grantors, and afford reasonable 
assurance to those who deal with or on the faith of such instruments that 
they are genuine and represent bona fide transactions.” 

Wiram H. Voss. 


ConsTITUTIONAL LAW—DELEGATION OF LEGISLATIVE Power To ADMINIS- 
TRATIVE AGENCIES.—In State v. Whitman, —— Wis. ——, 220 N. W. 929, the 
validity of the Wisconsin Insurance Rating Law was questioned, inter alia, as 
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an unconstitutional delegation of legislative power. Under this law, Wis. Stat. 
(1927) sec. 203.32, all insurers licensed to effect insurance against fire, lightning, 
windstorm, or sprinkler leakage are required to be a member of a rating 
bureau for the purpose of making a uniform schedule of rates and contract 
forms In order to prevent discrimination in rates through difference in con- 
tract rights or privileges, a rider which permits an increase of hazard not 
contemplated in the bureau rate for any risk, is required to be charged for at 
a rate fixed by the bureau; and no rider affecting the hazard for which no 
charge is to be made may be used until filed and approved by the commissioner 
of insurance. Sec. 203.46. The practical effect of the statute was that the 
commissioner of insurance exercised the power of making rules for the bureaus 
which the insurance companies were bound to use. Construing this power 
given by the statute to the commissioner as a delegation of legislative power, 
the court considers whether such delegation is unlawful under the constitution 
of the state. 

It is the substance of the law that affects the rights of the individual. 
The objection made in the instant case was that the insurance commissioner, 
having power to disapprove rules, had the power to disapprove until the bureau 
made a rule in conformity with his view of what that rule should be. The 
individual insurance company could not, by an examination of the statute, 
determine just what its rights and liabilities in respect to that particular statute 
would be. i 


In sustaining the statute in the instant case the court arrived at no novel 
result. Broader powers given to administrative agencies have been sustained 
in Wisconsin for many years, notably those of the Railroad Commission and 
Industrial Commission. For an analysis of all the Wisconsin cases prior to 
1926, see Ray Brown, Executive Department’s Exercise of Quasi-Judicial and 
Quasi-Legislative Powers in Wisconsin, III Wisconsin Law Review, 385-415, 
449-478. It is the conclusion of that author that the courts held to the theory 
that legislative power could not be delegated and judicial power could not be 
conferred upon an administrative agency, but that the effect of the rule was 
avoided by two formulae: 

(1) That the legislature might declare the policy of the law and leave 
the details of administration to an administrative agency ; 

(2) That the legislature might make a law, the execution of which was 
contingent upon the existance of certain facts or on the occurrence of some 
event, and commit to the executive or administrative agency the determination 
of such fact or event. 

In Dowling v. Lancashire Insurance Co., 92 Wis. 63, a statute directed 
the insurance commissioner to prescribe for use a standard form of fire 
insurance policy as near as applicable to the form used in New York. The 
court held such statute an unlawful delegation of legislative power to the 
insurance commissioner, saying that the statute, to be valid, must be law in 
all details in praesenti; that no discretion as to what the law shall be can be 
given the executive. It was said by the court in the instant case that if the 
Dowling case were law today it would be conclusive against the validity o7 
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the rating law. As a matter of degree, the statute in the latter case confers 
a greater discretion upon the insurance commissioner. 

The opinion of the court is valuable in that it considers the doctrine of 
delegation of legislative powers to administrative agencies realistically from 
the viewpoint of the actual result of the decided cases rather than theoretically 
from the viewpoint of ancient legislative dogma. The court proceeds to review 
the history of administrative bodies in our law. Expressing the view of modern 
writers (see notes 8, 9, 10 and 11, at pages 937, 938) as well as men of public 
life, such as President Coolidge and Elihu Root, that our government has 
passed from simple to complex conditions, where methods of our constitutional 
fathers are no longer adequate to meet present needs, the court points out that 
government has entered into fields of regulation necessary for the preservation 
of its own existence which were undreamed of when the Constitution of the 
United States was adopted. In Hampton v. United States, 48 S. Ct. 348, 
72 L. Ed. 448, relied upon in this case, the United States Supreme Court has 
recognized this problem. To cite Mr. Chief Justice Taft, at page 451, “If 
Congress were to be required to fix every rate, it would be impossible to 
exercise the power at all. Therefore, common sense requires that in the 
fixing of such rates, Congress may provide a commission. . . to fix those 
rates, after hearing evidence and argument concerning them from interested 
parties, all in accord with a general rule that Congress first lays down that 
rates shall be just and reasonable. .. .” In respect to state legislation, the 
principle upon which the power to fix railroad rates is upheld has been well 
stated by Mitchell, J. in the case of State ex rel. R. R. & Warehouse Comm. v. 
C. M. & St. P. R. Co., 38 Minn. 281, 298-302, 37 N. W. 782: “If such power 
(to fix railroad rates) is to be exercised at all, it can only be satisfactorily done 
by a board or commission, constantly in session, whose time is exclusively 
given to the subject, and who, after investigation of the facts, can fix rates 
with reference to the peculiar circumstances of each road.” Further speaking 
of such delegation: “Whether this was wise or not is not for us to say; but 
in doing so we can not see that they (the legislature) have transcended their 
constitutional authority. They have not delegated to the commission any 
authority or discretion as to what the law shall be.” 

The Hampton case, supra, was decided in April 1928; it is apparently the 
most liberal of recent cases expounding the “expediency doctrine,” or, as more 
often expressed, the doctrine of common sense. However liberal the case is, 
it relies on the old formula of contingent legislation, venturing merely to break 
the surface in allowing the administrative agent a greater amount of dis- 
cretion—the limits of that discretion to be based on common sense. 

In the instant case the Wisconsin court scorns the subterfuges by which 
the doctrine of non-delegation of legislative powers has been avoided but 
acknowledges a real delegation of legislative power to many of the present day 
administrative agencies. It is submitted that the Wisconsin court is correct in 
calling the obvious by its true name. Fully appreciating the practical necessity 
of administrative agencies in our law today and realizing that the powers of 
such agencies have been sustained because of such necessity, the court is of the 
opinion that these agencies need a firmer foundation in our law; and that this 
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can be accomplished only by recognizing their proper relation to the co-ordinate 
departments of government and allowing a gradual development to take place 
within the realm of their activity. The court, however, repudiates the Dowling 
case, declaring that it has been undermined by later decisions of the Wisconsin 
Court, establishing mewer administrative agencies. The court goes 
further and repudiates the formulae, mentioned supra, which were used by 
the later decisions (see Brown Executive Department's Exercise of Quasi- 
Judicial and Quasi-Legislative Powers in Wisconsin, III Wtsconstn Law 
Review, 403-415) to reach the same results as in the instant case This bold 
step of the court places the theory of “non-delegation” in the closet of judicial 
history and assumes in its stead a principle of truth consistent with modern 
governmental practice. 

It is pointed out that there are two types of legislative power: one which 
can not be delegated and one which can. The first type is the policy-making 
power of the state which properly belongs to the legislature and can not be 
delegated; the other, the power to execute the legislative will, a sort of 
sub-legislature, which can be delegated. The power of the insurance com- 
missioner questioned in the instant case is recognized as belonging to the latter 
class. By allowing administrative agencies to exercise the latter kind of 
power, courts do no more than has been done for a number of years. As 
PaTTERSON speaks of the power of the insurance commissioner in his book, 
Tue INSURANCE COMMISSIONER IN THE UNITED STATES, page 5, “I defy any 
one to tell me when he stops legislating and begins to judge, or where he 
stops judging and begins to execute.” (See also, Brown, The Executive 
Department’s Exercise of Ouasi-Judicial and Quasi-Legislative Powers in 
Wisconsin, 111 Wisconstn Law Review, 449-478.) The power of adminis- 
trative agencies to make rules is not properly fact finding nor execution of 
contingent legislation, it is legislation. In this manner it is recognized by the 
court, and as such it is allowed in the teeth of the Constitution. It is pointed 
out by Mr. Justice Rosenberry that only by recognizing this power can it be 
properly controlled and developed. 

The test applied in this case in determining whether a given power may 
be delegated is not the amount of power, or the number of acts delegated, but 
the subject matter of the delegation; the doctrine of “non-delegation” is applied 
only to questions of policy and not to the execution of that policy. 


The theory that legislative powers may not be delegated to an administra- 
tive agency is based on the doctrine of agency that “a trust committed to an 
agent is presumed exclusively personal and cannot be delegated by him to 
another so as to affect the rights of the principal.” (II MecHem on AGENCY, 
[ 2nd ed.] sec. 306.) If the instant case is to be reconciled with that theory, it 
can be done only by a refinement of the words “discretionary power.” The 
doctrine mentioned supra has been applied generally to all matters of discretion 
(Dowling v. Lancashire Insurance Co., 92 Wis. 63.) The effect of the instant 
case is to say that there is a discretionary power in determining whether there 
shall be a law, and a discretionary power in determining what that law shall 
be. If the constitutional implication against delegation of legislative power is 
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limited to “policy making” the instant case can be sustained on legal analogy 
and all constitutional questions are at once put aside. 

“In answer to the suggestion that the delegation of powers to subordinate 
administrative agencies is fraught with danger for the reason that it intro- 
duces into our system a governmental agency which may exercise some of the 
powers of each of the co-ordinate departments in combinatien,” the court 
suggests that there will remain two checks upon abuse of power by administra- 
tive agencies: 

(1) Every such agency must conform precisely to the statute that grants 
the power ; 

(2) Such delegation of power must be exercised in a spirit of fairness and 
equity and not oppressively and unreasonably. 

The learned justice further observes that administrative agencies will not 
destroy the checks and balances of the Constitution, nor will the courts be 
closed to any one complaining of being deprived of a constitutional right. A 
third check is suggested in that administrative agencies are the creatures of 
the legislature and responsible to it. The legislature may withdraw powers 
granted, prescribe procedure through which granted powers may be exercised, 
and, if necessary, wipe out the agency entirely. “For these reasons it seems 
much wiser to permit administrative agencies to develop in our constitutional 
system slowly and in an orderly way rather than attempt to achieve it at a 
single bound by constitutional amendment.” 

In view of the third suggestion of the court that the legislature can 
adequately check arbitrary power of the commissions, it is submitted that the 
method used in the instant case in establishing administrative agencies is 
sound. If administrative agencies were created and organized by constitutional 
amendment the merits of a flexible system would be lost. It would be difficult 
for the legislature to establish a commission in all detail that would serve both 
the present and the future—as difficult as it would be for the legislature itself 
to perform the present task of the commission. On the other hand, if com- 
missions were given general powers within the scope of the subject matter 
with which they deal, concurrent with the powers of the present departments 
or in subordination to them, the courts would be called upon to define those 
powers, and the precedent of early decisions would delimit the commissions 
of the future. A commission founded entirely upon statute is as near the 
public pulse as can be hoped for. Coupled with the practicability of a flexible 
system that facilitates governmental business, the review of the court can check 
any “policy making’ power that any commission should attempt to exercise. 

The system of administrative agencies is not without precedent. English 
equity originated under like conditions. The inadequacy of the law due to 
the inflexibility of the system, led to an appeal to the prerogative power of 
the Crown. Yet the foundation of this power soon became a fiction and has 
remained a fiction since. In England the prerogative power exists only in 
theory. Under our Constitution equity has never had more than a customary 
foundation. Although the practice of equity is inconsistent with the theory 
of separation of powers (Whitman v. State, —— Wis. , 220 N. W. 929), 
the framers of the Constitution adopted the system because it was customary 
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and expedient. The attempt of Pennsylvania to abolish the system ended in 
failure. The analogy, in addition to the fact that the two bodies originated 
in a necessity of relief from existing systems, can be extended to the com- 
paratively simplified practice of these bodies with the available customary 
practice. Equity can give relief for a wrong committed, appoint a receiver 
to administer the property of a litigant, and grant an injunction, all in one 
case. Precedent seems to be the only check upon an arbitrary exercise of this 
combination of powers. A cautious and enlightened court can create as 
effective precedent in relation to an administrative agency. In the instant 
case the Court lays down the principle that the commissioner can only exercise 
the powers allowed in a reasonable and equitable manner. May not this be a 
precedent of administrative agencies? 

In addition to the analogies mentioned supra, the Wisconsin experience 
furnishes a warning of the limitations of a system created by constitutional 
mandate The Wisconsin court has held that, as equity was adopted by our 
constitution, the legislature could not deprive the court of its customary 
equity powers. (Roscor Pounp, The Decadence of Equity (1905) 5 CotuMBIA 
Law Review 20.) The flexibility of early equity has been lost; there remains 
a necessary system but not such a system as can be moulded to meet changing 
conditions. 

The instant case, besides giving a new outlook on the doctrine of “non- 
delegation” furnishes a strong precedent for the judicial recognition of the 
true facts in law and government in practice as well as in theory. 

In conclusion, the court indicates that the doctrine of this case may be 
extended to the question of conferring judicial powers on administrative bodies. 
Although it is said that this question involves a consideration of other consti- 
tutional amendments which can be best dealt with when the question arises, it 
would seem that this case is an authority against such constitutional implica- 
tions as would defeat the purpose of the state in matters of regulation. 

Harry D. Pace. 


CoNnsTITUTIONAL LAw—Potice Power—Power oF THE STATE TO COMPEL 
‘HE DESTRUCTION OF PRIVATE Property WITHOUT COMPENSATION TO THE 
Owner.—In the case of Miller v. Schoene, 276 U. S. 272, 72 L. ed. ——, 48 
S. Ct. 246, a large number of ornamental cedar trees growing on the plaintiff's 
property were destroyed under authority granted by a statute of Virginia 
which provides for the compulsory destruction, without compensation, of all 
cedar trees infected with cedar rust which are within two miles of any apple 
orchard. The evidence shows that the cedar rust destroys the apple trees, and 
that the destruction of the cedar trees, which have little commercial or orna- 
mental value, is the only means of saving the apple orchards in which there is 
an investment of over $20,000,000.00 and which furnish employment to a large 
proportion of the population. 

The United States Supreme Court upheld the statute as a valid exercise of 
the police power, saying that: “The state was under the necessity of making 
a choice between the preservation of one class of property and that of the 
other wherever both existed in dangerous proximity. It would have been none 
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the less of a choice if instead of enacting the present statute, the state, by 
doing nothing, had permitted serious injury to the apple orchards within its 
borders to go on unchecked When forced to such a choice the state does not 
exceed its constitutional powers by deciding upon the destruction of one class 
of property in order to save another which, in the judgment of the legislature, 
is of greater value to the public.” 

That all property is held subject to such fair regulation by the state as is 
reasonably necessary to secure the health, safety, and welfare of the community 
is beyond question. And, that the legislature may not, under the guise of 
protecting the public interests, place unnecessary restrictions or unduly interfere 
with the property or rights of citizens is equally well established. Jay Burns 
Baking Co. v. Bryan, 264 U. S. 504, 68 L. ed. 813, 44 S. C. 412, 32 A. L. R. 
661; Piper v. Ekern, 180 Wis. 586, 194 N. W. 159, 34 A. L. R. 32. Where 
“reasonable regulation” ends and “arbitrary interference’ begins cannot be 
settled by any rule of thumb, but must be determined from the facts and cir- 
cumstances of each case, by the application of appropriate principles of law, 
and the dictates of mutual justice. Opinion of the Justices, 247 Mass. 589, 143 
N. E. 808; State v. Harper, 182 Wis. 148, 196 N. W. 451. 

In all cases, the restriction imposed by the state through the exercise of 
the police power must be confined to such burdens and restrictions as are 
reasonably necessary to protect the public welfare, or in other words, to prevent 
the infliction of public injury. State v. Houghton, 134 Minn. 226, 158 N. W. 
1017; Atkinson v. Piper, 181 Wis. 519, 195 N. W. 544. The legislature as the 
guardian of the public welfare is vested with a large discretion in determining 
what the public interests require, and what are the best methods of securing 
their protection. Lawton v. Steele, 152 U. S. 133, 38 L. ed. 385, 17 S. Ct. 
499; Rowland vy. Morris, 152 Ga. 842, 111 S. E. 389; State v. Redmon, 134 Wis. 
89, 114 N. W. 637. A legitimate exercise of this power may, and often does, 
result in limiting the use, or even in the destruction of private property, and 
it is held in such cases that no compensation is necessary as the property is not 
appropriated to the public use, but is destroyed for the protection of the public. 
Mugler v. Kansas, 123 U. S. 623, 31 L. ed. 205, 8 S. Ct. 273; Marysville v. 
Standard Oil Co., 27 F. (2d) 478; Louisiana State Board of Agriculture v. 
Tansmann, 140 La. 756, 73 So. 854. Numerous illustrations are collected in 
CooLy’s work on CoNSTITUTIONAL LimiITATIONS, 8th edition, volume 2, page 
1313. 

Laws enacted for the purpose of securing wholesome foods have uniformly 
been sustained. North American Cold Storage Co. v. Chicago, 211 U. S. 306, 
53 L. ed. 195, 29 S. Ct. 101; Hutchinson Ice Cream Co. v. Iowa, 242 U. S. 
154, 61 L. ed. 217, 37 S. Ct. 28; Nelson v. Minneapolis, 112 Minn. 16, 127 
N. W. 445; Moll v. Lockport, 194 N. Y. S. 250, 118 Misc. Rep. 573; Langley 
v. Dallas (Tex) 252 S. W., 203; Benz v. Kremer, supra. It is submitted that 
the public interest demands not only wholesome foods, but also a continuance of 
a sufficient supply of such foods, and that laws enacted to that end are a proper 
exercise of the police power. In Bowman v. State Entomologist, 128 Va. 351, 
105 S. E. 141, 12 A. L. R. 1121, in dealing with a similar cedar rust act, the 
court said: “Industries which supply a public demand for food are within the 
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police power. It is for the public interest that the public demand for all whole- 
some foods may be supplied in reasonable quantities, and hence it is for the 
public interest that established industries, materially contributing to such supply. 
be not extinguished or seriously impaired in their efficiency by the spread of 
disease of any kind. And whatever constitutes a real menace to such supply 
may be legitimately declared by statute to be a public nuisance and abated as 
such... .” And it was held in Van Guntin v. Worthley, —— O. S. ——, 159 
N. E 326, in which a statute authorizing the destruction of crops effected with 
corn borers was upheld, that it is: “well established that laws enacted to pre- 
serve the food supply by preventing the spread of infection of trees, orchards, 
and crops, which are reasonable in their nature, are within the police power of 
the state.” 

When the economic importance of the apple growing industry in Virginia is 
compared with the slight ornamental or commercial value of the cedar trees, 
and when it is also remembered that the infected cedars if not destroyed, will 
eventually diminish the supply of a widely used food and cause a large propor- 
tion of the population of the state to lose its means of earning a livelihood, it 
becomes apparent that the public welfare demands protection of the endangered 
apple orchards even at the expense of the infected cedar trees. And it cannot 
be said that the legislature has acted in an arbitrary manner in passing the 
statute in question. As said by the court in Keller v. French, 22 F. (2d) 341, 
when considering the same statute as that involved in the instant case: “It 
does not authorize the taking of one man’s property for another man’s benefit, 
but is a reasonable regulation of the use of property in furtherance of the public 
welfare. It authorizes the destruction of trees which are of comparatively little 
value, only when they constitute a menace to a great industry of the state.” 

The principle underlying the statute in the instant case also serves as the 
basis for those statutes which authorize the quarantine, inspection, and even the 
slaughter of animals afflicted with a contagious disease, without providing for 
compensation to the owner. Reid v. Colorado, 29 Colo. 333, 68 Pac. 228, 
affirmed in 187 U. S. 137, 47 L. ed. 108, 23 S. Ct. 92; Missouri K. & T. Ry. 
Co. v. Haber, 56 Kans. 694, 44 Pac. 632; Schulte v. Fitch, 162 Minn. 184, 202 
N. W. 719; Bowman v. State Entomologist, supra; Houston v. Wisconsin, 98 
Wis. 481, 74 N. W. 111. These statutes are not only based upon a menace to 
human life because of animal diseases, but also upon their effect upon the 
animal industry itself, and the consequent effect upon the public demand for 
food. Durand v. Dyson, 271 Ill. 382, 111 N. E. 142; New Orleans v. Char- 
ouleau, 121 La. 890, 46 So. 911; Hawkins v. Hoye, 108 Miss. 282, 66 So. 741; 
Bowman vy. State Entomologist, supra; Adams v. Milwaukee, 144 Wis. 371; 
129 N. W. 518, 43 L. R. A. (N. S.) 1066. In New Orleans v. Charouleau 
supra, the court sustained a statute authorizing the slaughter, without com- 
pensation, of tubercular cows, and expert testimony is quoted that: “a tuber- 
culosis cow is not only liable to produce tuberculosis or tubercular milk, but 
it can give tuberculosis to the other cows... .” 

The same principle is found underlying statutes enacted for the prevention 
of the spread and for the eradication of diseases among the various agricultural 
growths. In Daigle v. United States, 237 Fed. 159, a quarantine regulation 
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authorizing the Secretary of Agriculture to forbid importation of potatoes 
effected with potato scab was upheld. In Howard v. State, 164 Ark. 430, 
242 S. W. 818, a statute authorizing the destruction of cedar trees effected 
with cedar rust was sustained as the only means of preventing the destruction 
of fruit bearing plants. In Louwisiana State Board of Agriculture v. Tanzmann, 
supra, orange and cedar trees effected with citrus canker were ordered de- 
stroyed under authority granted by a statute because of the threatened destruc- 
tion of the citrus industry of Louisiana. A statute authorizing the destruction 
of apples infected with fruit scab, which is a contagious fruit disease, was 
upheld in Colville v. Fox, 51 Mont. 72, 149 Pac. 496, as necessary to protect 
the production of fruit. And in Van Guntin yv. Worthley, supra, the court 
sustained a statute under authority of which a wheat crop infected with corn 
borers was ordered plowed under, saying: “Unless something is done to 
check its ravages, the raising of corn in the United States will untimately 
become an impossibility.” See also, Bowman vy. State Entomologist, supra; 
State v. Bartlett, 112 Wash. 299, 192 Pac. 945. 


Medical science assures us that the human race is not subject to the 
diseases of potato scab, cedar rust, citrus canker, fruit scab, corn borers, or any 
of the other numerous insects and diseases which have become common in the 
vegetable kingdom. If this be true—and to deny it would be ridiculous— 
wherein lies the public interest sufficient to sustain the above statutes which 
are broad enough to compel the complete destruction of infected agricultural 
growths? To ascertain the answer it must be remembered that the preservation 
of human life demands, among other things, a sufficient and continuous supply 
of food, which can be obtained only by preserving the food producing sources. 
How great a menace to the food supply insect and vegetable diseases are, is 
made plain by an article in HARpPER’s MaGAzine for March 1925, by William 
Atherton Du Puy, entitled: “The Insects are Winning—A Report of a 
Thousand-Y ear War,” in which he says: “The issue is vital: no less than 
life or death of the human race. If man wins he will remain the dominant 
species of this earth. If he loses, he will be wiped out by this, his most 


ambitious racial enemy. ... . These scientists (referring to the staff of the 
United States Department of Agriculture) are the intelligence corps of the 
thousand-year war. .... They balance the ledger and find that man has lost 


many more fights than he has won. They measure the increase in the strength 
of the enemy through a generation or a century and find that it is appalling. 
They visualize the result if developments should continue as they have been 
for a hundred or a thousand years. The prospect for man, they hold, is not 
bright.” 


It is submitted that the statute of the instant case, as well as the other 
statutes authorizing the destruction of animal and plant life effected with 
contagious diseases, was prompted by the instinct of self preservation and 
was rightfully sustained as necessary for the security of the public health, 
safety, and general welfare. 

Puitip WEINBERG. 














WISCONSIN LAW REVIEW 





120 


Torts—AssuMPTION OF Risk.—Chesapeake & O. Ry. Co. v. Leitch, 276 
U. S. 429, 48 S. Ct. 336. This case holds that as a matter of law an engineer 
of a railroad train assumes the risk of injury by coming in contact with the 
arm of a mail crane as he looks out of his cab window. It reasserts the 
doctrine of Southern Pacific Co. v. Berkshire, 254 U. S. 415, 41 S. Ct. 162. 

Federal courts have held that it is the duty of the railroad company 
where possible to place its structures used in connection with the road at such 
a distance from the track that they will not endanger employees in the dis- 
charge of their duties. Texas & Pacific Ry. Co. v. Swearingen, 196 U. S. 
51, 25 S. Ct. 164; Choctaw, Oklahoma & Gulf R. Co. v. McDade, 191 U. S. 
64, 24 S. Ct. 24; Taber v. Davis, 280 Fed. 612; St. Louis I. M. & S. R. Co. 
v. Conley, 187 Fed. 949; West v. Chicago B. & Q. R. Co., 179 Fed. 801; Ches. 
& O. R. Co. v. Cowley, 166 Fed. 283; Norfolk & W. Ry. v. Beckett, 163 Fed. 
479; Pittsburgh S. & N. R. Co. v. Lamphere, 137 Fed. 20; contra, Southern 
Ry. Co. v. Carr, 153 Fed. 106. In the present case the court assumes for the 
purpose of the decision, without expressly so deciding, that the defendant rail- 
road company was negligent. 

The present case comes under the Federal Employers’ Liability act (45 
U. S. C, sections 51-59; Comp. St. Par. 8657-8665), which is held not to 
destroy the defense of assumed risk except where the injury results from a 
violation of a statute intended for the safety of employees. Pryor v. Williams, 
254 U. S. 43, 41 S. Ct. 36; Chesapeake & Ohio Ry. Co. v. De Atley, 241 U. S. 
310, 36 S. Ct. 564; Jacobs v. Southern Ry Co., 241 U. S. 229, 36 S. Ct. 588; 
Seaboard Air Line Ry. v. Horton, 239 U. S. 595, 36 S. Ct. 180; Yazoo & 
Mississippi Valley Ry. Co. v. Wright, 235 U. S. 376, 35 S. Ct. 130. 


The general rule of law is that an employee assumes the usual and ordi- 
nary risks of his job. Gila Valley, Globe & Northern Ry. Co. v. Hall, 232 
U. S. 94, 34S. Ct. 229; Texas & Pacific Ry. Co. v. Swearingen, 196 U. S. 
51, 25 S. Ct. 164. The employee does not, however, assume any risks growing 
out of the master’s negligence unless the conditions and danger therefrom are 
known and appreciated by him, or are so obvious that a person of ordinary 
prudence would have observed and appreciated them. It is not enough that 
the employee know of the defect; he must realize the danger. Ches. & O. Ry. 
v. Proffett, 241 U. S. 462, 36 S. Ct. 620; Ches. & O. Ry. v. De Atley, 241 
U. S. 310, 36 S. Ct. 564; Jacobs v. Southern Ry. Co., 241 U. S. 229, 36 S. Ct. 
588; Seaboard Air Line Ry. v. Horton, 239 U. S. 595, 36 S. Ct. 180; Seaboard 
Air Line Ry. v. Horton, 233 U. S. 492, 34 S. Ct. 635; Gila Valley, Globe & 
Northern Ry. v. Hall, 232 U. S. 94, 34 S. Ct. 229; Texas & Pacific Ry. Co. v. 
Swearingen, 196 U. S. 51, 25 S. Ct. 164; Davis v. Crane, 12 F. (2d) 355. And 
knowledge of the increased hazard resulting from the negligent location near 
a railroad track of a structure will not be imputed to an employee because he 
was aware of its existence and general location. Texas & Pac. Ry. Co. v. 
Swearingen, 196 U. S. 51, 25 S. Ct. 164; Georgia Ry. Co. v. Davis, 7 F. (2d) 
269, 46 S. Ct. 104; Taber v. Davis, 280 Fed. 612; Southern R Co. v. Miller, 
267 Fed. 376; West v. Chicago, B. & Q. R. Co., 179 Fed. 801; Ches. & O. 
Ry. v. Cowley, 166 Fed. 283; Norfolk & W. Ry. Co. v. Beckett, 163 Fed. 479; 
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Choctaw, Oklahoma & Gulf R. Co. v. McDade, 112 Fed. 888, 191 U. S. 64, 
24 S. Ct. 24. 

If there is a conflict in the evidence or the inferences that can be drawn 
from it, the question whether the employee assumed the risk is one of fact for 
the jury. B. & O. Ry. v. Whitacre, 242 U. S. 169, 37 S. Ct. 33; Seaboard 
Air Line Ry. Co. v. Padgett, 236 U. S. 668, 35 S. Ct. 481; Choctaw, Oklahoma 
& Gulf R. Co. v. McDade, 191 U. S. 64, 24 S. Ct. 24; Southern Ry. Co. v. 
Miller, 267 Fed. 376; St. Louis I. M. & S. R. Co. v. Conley, 187 Fed. 949; 
West v. Chicago, B. & Q. Ry., 179 Fed. 801; Pittsburgh S. & N. R. Co. v. 
Lamphere, 137 Fed. 20; whereas only when the evidence as to assumption of 
risk is uncontroverted and only one inference can be drawn by a reason- 
able person is the question to be decided by the court. McAdoo v. Anzel- 
lotti, 271 Fed. 268; Chicago, B. & Q. R. Co. v. Shalstrom, 195 Fed. 
725; Pittsburgh S. & N. R. Co. v. Lamphere, 137 Fed. 20. Whether the 
danger was so obvious that the employee assumed the risk was held a ques- 
tion for the jury in Ches. & O. Ry. Co. v. De Atley, 241 U. S. 310, 36 S. Ct. 
564: Seaboard Air Line Ry. v. Horton, 239 U. S. 595, 36 S. Ct. 180; Gila 
Valley, Globe & Northern Ry. Co. v. Hall, 232 U. S. 94, 34 S. Ct. 229; 
Choctaw, Oklahoma & Gulf Ry. Co. v. McDade, 191 U. S. 64, 24 S. Ct. 24; 
Davis v. Crane, 12 F. (2d) 355; Taber v. Davis, 280 Fed. 612; Philadelphia, 
etc. Ry. Co. v. Marland, 239 Fed. 1; Portland Terminal Co. v. Jarvis, 227 
Fed. 8. And whether the employee had knowledge of the increased hazard 
resulting from the negligent location of a structure too near the railroad track 
was held a jury question in Texas & Pac. Ry. Co. v. Swearingen, 196 U. S. 
51, 25 S. Ct. 164; Georgia Ry. Co. v. Davis, 7 F. (2d) 269, 46 S. Ct. 104; 
Taber v. Davis, 280 Fed. 612; Southern R. Co. v. Miller, 267 Fed. 376; West 
v. Chicago, B. & Q. R. Co., 179 Fed. 801; Ches. & O. Ry. v. Cowley, 166 Fed. 
283; Norfolk & W. Ry. Co. v. Beckett, 163 Fed. 479; Choctaw, Oklahoma & 
Gulf R. Co. v. McDade, 112 Fed. 888, 191 U. S. 64, 24 S. Ct. 24. 

In the present case and the Berkshire case the engineer knew or could be 
presumed to have known of the existence of the mail crane; that he knew of the 
danger he did not admit; and whether he actually did know would be a jury 
question. The basis for the decision then must be that the danger was so 
obvious that a person of ordinary prudence would have apprehended it. 

In the Berkshire case three justices concurred in a dissenting opinion which 
stated: “It is a ‘strong thing’ to hold on the indefinite evidence in this record, 
.... that a mail crane is such a permanent and conspicuous source of danger 
to a freight engineer to bring the case within the scope of the decisions cited 
(danger must be ‘obvious’ or ‘plainly observable’), and it is a yet stronger 
thing to reverse the finding of a jury properly instructed, and the judgments 
on a question of fact, of two state courts, ...” That the danger from mail 
cranes was not so obvious that the engineer assumed the risk as a matter of 
law was held in International & G. N. R. Co. v. Stephenson, 22 Tex. Cv. A. 
220, 54 S. W. 1086, and Denver & R. G. R. Co. v. Burchard, 35 Colo. 539, 
86 Pac. 749. In McAdoo v. Anzellotti, 271 Fed. 268, and Davis v. Crane, 12 F. 
(2d) 355, the Berkshire case was characterized as an extreme example of 
imputed knowledge; and in the latter case it was held that the doctrine was 
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to be limited to mail crane cases. In Georgia Ry. Co. v. Davis, 7 F. (2d) 269, 
46 S. Ct. 104, it was said: “It was not a necessary inference from the undis- 
puted evidence that the deceased, while performing his duties as flagman, 
must have become aware of the location of the mail crane platform with 
reference to the track and must have realized the danger therefrom.” 

A mail crane is dangerous only when the arm is extended to hold a mail 
sack. In the Berkshire case the accident happened to a freight engineer; in 
the present case the train did not pick up mail; and there was evidence that 
the station agent was unaccustomed to put out the mail until it had passed. 
In both cases there was evidence that the arm could have been nearly twice 
as far from the track as it was without impairing its efficiency. In Brown 
v. N. Y. Cent. & H. R. R. Co., 59 N. Y. 672, 60 N. E. 1107, because the 
evidence disclosed that the crane could have been farther removed from the 
track, it was held a jury question whether a fireman assumed the risk of being 
struck by it. 

The policy of the supreme court in its holdings in this and the Berkshire 
case is best expressed by Justice Hotes in his book, THE Common Law, 
page 111 (See Taber v. Davis, 280 Fed. 617): “It is equally clear that the 
featureless generality, that the defendant was bound to use such care as a 
prudent man would use under the circumstances, ought to be continually giving 
place to the specific one that he was bound to use this or that precaution under 
these or those circumstances. The standard which the defendant was bound to 
come up to was a standard of specific acts or omissions with reference to 
the specific circumstances in which he found himself. If in the whole depart- 
ment of unintentional wrong the courts arrived at no further utterance than 
the question of negligence, and left every case without rudder or compass to 
the jury, they would simply confess their inability to state a very large part of 
the law which they require the defendant to know, and would assert by implica- 
tion that nothing could be learned by experience.” 

The effect of this doctrine would be, if logically extended, to greatly limit 
the power of juries in assumption of risk and negligence cases. The possibilities 
of its extension is powerfully illustrated in Baltimore & Ohio R. Co. v. Good- 
man, 275 U. S. 66, 48 S. Ct. 25, (See Wisconsin Law Review, July 1928) 
where it was held that a truck driver acquainted with the existence of an 
obscured crossing, who went upon it without stopping or looking, was negligent 
as a matter of law. The opinion stated: “But we are dealing with a standard 
of conduct, and when the standard is clear, it should be laid down once for 
all by the courts.” The Berkshire case is cited as the authority for the holding 
in this case. It is also cited and its doctrine extended in New York C. & 
St. L. R. Co. v. McDougall, 15 F (2d) 283, and McCully v. Monongahela Ry., 
289 Pa. St. 393, 137 A. 623, 48 S. Ct. 37. 

The decisions of the supreme court in the present, Berkshire, and Good- 
man cases are a distinct departure from the policy of many other cases de- 
cided by it where the rule has been to leave questions of assumption of risk 
and negligence on such facts as these cases present to a jury. The decisions 
represent an effort to state the law of assumption of risk and negligence in 
concrete terms for stated situations. And it is hard to answer the contention 
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of Mr. Justice Holmes that the courts ought to be able to state the law which 
they require the individual at his peril to know. 
Irvinc A. PUCHNER. 

Torr LiaBrity OF A MANUFACTURER FoR NEGLIGENCE—Flies v. Fox 
Brothers Buick Company, Wis. ——, 218 N. W. 855, (1928), held the 
defendants, who were the vendors of a second-hand automobile which they 
over-hauled and rebuilt, liable for injuries to a pedestrian, a third party not 
using the automobile, on the ground that they (Fox Brothers Buick Company ) 
had produced an inherently dangerous instrumentality: namely, an automobile 
with defective brakes. 

The general rule is that a manufacturer is not liable for damages to 
persons with whom he has no contractual relations for personal injuries sus- 
tained by such persons because of negligent manufacture of his product. To 
this general rule of non-liability there are three exceptions as defined by Huset 
v. J. I. Case Threshing Machine Company, 120 Fed 865, 61 L. R. A. 303: the 
first is the case of the negligence of the manufacturer occurring in the pro- 
duction of an article, the primary use of which is to preserve or affect life 
and health, such as may occur in the preparation of foods and drugs; the second 
is the case of the invitee, anyone invited to use the defective article; and the 
third is that in which the manufacturer has knowledge of the defect in his 
product. Contrary to this general rule of non-liability is the doctrine which 
holds that a manufacturer, who so negligently constructs an article that by 
reason of such negligence it will endanger the life or limb of anyone, is liable 
for injuries caused by such negligence; see Schubert v. J. R. Clark, 49 Minn. 
331, 51 N. W. 1103, a case where the plaintiff was injured by reason of a 
defect in a stepladder; Heckel vy. Ford Motor Company, 101 N. J. L. 385, 128 
Atl. 242, a case where a defective tractor exploded thereby causing injury to 
the plaintiff; and Statler v. Ray Manufacturing Company, 195 N. Y. 478, 88 
N. E. 1063, in which case the injury was caused by an explosion due to a de- 
fect in a coffee urn. For a general discussion see 42 A. L. R. 1237, and 2 Wis- 
constn Law Review 431. 

That the general rule of non-liability has been adhered to heretofore in 
Wisconsin is shown by the cases of J. J. Case Plow Works v. Nile and Scott 
Company, 90 Wis. 590, 63 N. W. 1013; and Zieman v. Kieckhefer Manufac- 
turing! Company, 90 Wis. 497, 63 N. W. 1021. The first exception to this gen- 
eral rule is the case in which negligence of the manufacturer occurs in the 
production of an article the primary use of which is to preserve or affect 
life and limb, such as foods in the case of Haley v. Swift and Company, 152 
Wis. 570, 140 N. W. 293. Bright v. Barnett and Record Company, 88 Wis. 299, 
60 N. W. 418, a case in which a third party was invited to use the defective 
article, is an illustration of the second exception, although the court in Flies 
v. Fox. Brothers Buick Company said the case was contrary to the general rule. 
The third and last exception, that in which recovery is allowed only when 
the manufacturer has knowledge of the defect, is illustrated by the cases of 
Hasbrook v. Armour and Company, 139 Wis. 357, 121 N. W. 157, 17 A. L. R. 
684; Kerwin v. Chippewa Shoe Manufacturing Company, 163 Wis. 428, 157 
N. W. 1101; Miller v. Meade-Morrison Company, 166 Wis. 536, 166 N. W. 
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315. Coakley v. Prentiss-Wabers Stove Company, 182 Wis. 94, 195 N. W. 
388, 2 Wisconsin Law Review 341, charged the defendant with knowledge of 
a defect which was caused by the method of manufacturing the product. The 
court in Flies v. Fox Brothers Buick Company held the defendants liable for 
damages to a third party with whom they have no contractual relations 
for injuries caused by a defective instrumentality which they have pro- 
duced, thus disregarding the general rule of non-liability. The court held 
that an automobile without effective brakes was an imminently dangerous 
instrumentality. It is generally considered by the courts that an auto- 
mobile, while under ordinary circumstances, is not an inherently danger- 
ous instrumentality but when it is improperly constructed it may become 
one; see McPherson v. Buick Company, 217 N. Y. 382, 111 N. E. 1050; Cadillac 
Motor Company, 261 Fed. 878. Flies v. Fox Brothers Buick Company holds 
that ordinary care requires that a manufacturer or a producer should know 
the character of his product. “Ordinary care required that they (Fox 
Brothers Buick Company) know the condition of these brakes, especially in 
the face of the representation that the automobile was properly equipped.” 
How much weight this representation had with the court is hard to say. Does 
this case hold all vendors of a second-hand automobile liable for injuries 
caused by defects in the car? How far will the courts go in holding a repairer 
liable for injuries resulting from defects in his work? Such questions pre- 
sent themselves in this case but are not answered. 
RoweENA SMITH 


Contriputory NEGLIGENCE—Cars Must Stop Wirntn Rapius oF 
Licuts.—Kleist v. Cohodas et al., Wis. ——, 219 N. W. 366. Ona dark 
night the defendant parked his two-ton truck on the right hand side of the 
highway without any lights. The plaintiff was going at a moderate rate of 
speed in the same direction as the truck was facing, and he did not see the 
truck until it was too late to stop, giving as his reason the failure of the de- 
fendant to have any lights and the gray color of the truck. By a special 
verdict the jury found the driver of the truck negligent for so parking and 
that such negligence was the proximate cause of the injury; that the plain- 
tiff did not fail to exercise ordinary care either in having his car under 
proper control or in respect to keeping a proper lookout. 

The supreme court reversed the judgment on the ground that regard- 
less of the defendant’s negligence the plaintiff was negligent as a matter 
of law for not being able to stop within the radius of his lights, which was 
the “minimum degree of care that should be required.” The court based 
its decision on Lauson v. Fond du Lac, 141 Wis. 57, 123 N. W. 629, 25 L. R. 
A. (N. S.) 140, 135 Am. St. Rep. 30. In that case the defendant had failed 
to put up a light on a fence across the highway to warn travelers, and the 
plaintiff did not see the fence until he was about eight feet from it and was 
unable to stop the car within that distance at the rate he was going. The 
supreme court held that a driver had “no right to expect a free and unob- 
structed right of way over a well defined track” and that he should so regulate 
his car as to stop when he sees an object. This decision was affirmed in the 
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later cases: Anderson v. Sparks, 142 Wis. 398, 125 N. W. 925; Brown v. 
Milwaukee E. R. & L. Co., 148 Wis. 98, 133 N. W. 589; Pietach v. McCarthy, 
159 Wis. 251, 150 N. W. 482; Zimmer v. Schmit, 167 Wis. 430, 167 N. W. 739; 
Yahnke v. Lange et al., 168 Wis. 512, 170 N. W. 722; Worden v. Chicago 
Northwestern Ry. Co., 180 Wis. 551, 193 N. W. 356; Shawano County v. 
Troenming Brothers, Inc., et al., 186 Wis. 491, 202 N. W. 186. In Raymond 
v. Sauk County, 167 Wis. 125, 166 N. W. 29, the court extended the Lauson 
doctrine to driving at day time. The supreme court has modified this rule 
in regard to defects in highways; unless the defect is open, obvious and ap- 
parent, the Lauson doctrine will not be applicable, and the question of con- 
tributory negligence will be left to the jury. Zimmer v. Schmit, supra, Duby 
v. Columbia County, 194 Wis. 172, 215 N. W. 819; Turiceh v. Marathon 
County, —— Wis. ——, 221 N. W. 384. 

This very strict rule is only followed by Kansas and Tennessee; it takes 
away the question of proximate cause and foreseeability from the jury. 
Whether it is negligence not to be able to stop within the distance which objects 
can be seen with the plaintiff's own lights is a “question of fact to be deter- 
mined upon a consideration of all the surrounding circumstances.” Wahiteatch 
v. City of Iowa, 199 la. 73, 201 N. W. 83; E. J. T. Moyer v. Vaughan's Seed 
Store, 242 Ill. App. 308; Millspaugh v. Albert Transfer & Storage Co., et al., 
145 Wash. 111, 259 Pac. 22; Ham et al., v. Los Angeles County, 46 Cal. App. 
148, 189 Pac. 462; Rozchi v. Yantic Grain & Products Co., 99 Conn. 711, 122 
Atl. 717. The farthest that the majority of the authorities in the United 
States will go is to say that failing to stop within the radius of one’s lights 
is only evidentiary and not conclusive of negligence. Murphy v. Hawthorne, 170 
Or. 319, 244 Pac. 79; Kendrick v. Kansas City, (Mo.) 237 S. W. 1011; 
Denunzio v. Donachue, 204 Ky. 705, 265 S. W. 299; Burgesser v. Bullock’s, 
190 Cal. 673, 214 Pac. 649; Baldwin v. The City of Norwalk, 96 Conn. 1, 112 
Atl. 660. 

The test of the plaintiff’s negligence should be what an ordinary person 
would have done under the same circumstances. Would every one say that the 
plaintiff did not exercise due care? Under the same state of facts as Kletst 
v. Cohodas et al., supra, in Kaufman v. Hegeman Transfer & Lighterage Ter- 
minal Inc., et al., 100 Conn. 114, 123 Atl. 16, the court said that by applying 
the vision rule there is left out of the proposition the distance ahead the plain- 
tiff could have seen the truck had the defendant displayed the tail light to warn 
travelers, for with the aid of the light the plaintiff might have been able to 
see the obstruction ahead of him and stopped in time to avoid an accident. As 
to an unobstructed highway the court held that the plaintiff “was entitled to 
assume that the highway was open for public travel, and, in the absence of 
warning, that he could safely travel thereon at a reasonable rate of speed.” 
By the Wisconsin rule, the defendant forces a traveler to assume that the 
highway is liable to be obstructed, and in view of this “to so travel that he 
should not collide with any obstruction in the highway, however negligently 
it may have been maintained upon it.” Devoto v. United Auto Transfer Co., 
Inc., et al., 128 Wash. 604, 223 Pac. 1050; Haynes v. Doxie, 52 Cal. App. 133, 
198 Pac. 39; Kendall v. City of Des Moines, 183 Ia. 866, 167 N. W. 684; 
Owens v. Iowa County, 186 Ia. 408, 169 N. W. 388; Spiker v. City of Ottum- 
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wa, 193 Ia. 844, 186 N. W. 465. The driver of a car has a right to assume 
that to a reasonable extent other drivers on the highway would observe the 
rules as to lights; a driver must use reasonable care to observe defects, but 
it is also the duty to others to warn him. On dark foggy nights a driver 
should not be expected to stop until the fog clears, traffic must move and all 
that a driver can be taxed is for ordinary care whereas the Wisconsin rule 
imposes a duty of extraordinary care on the driver. In Kendrick v. Kansas 
City, supra, the court held that the plaintiff need not have been able to stop 
his car within the radius of his lights, for he may have been able to avoid 
the accident by turning had the defendant given sufficient warning. “A person 
must be so careless or his conduct so violative of all rational standards of 
conduct applicable to persons in like situaticns that the court can say, as a 
matter of law, that no rational person would have acted as he did and render 
judgment for the defendant.” Rice v. Foley, 98 Conn. 372, 119 Atl. 353. 


The supreme court held in McGowan v. Chicago & Northwestern Ry. Co., 
91 Wis. 147, 64 N. W. 891, that “Mere failure to ward against a result which 
could not reasonably have been expected is not negligence.” Still by applying 
the vision rule the court overlooks all the surrounding facts, and it seems 
that the rule lacks the essence of justice. 
Louris Harpy. 


THe Lake-Levet Cases.—In State of Wisconsin v. State of Illinois, — 
U. S. —, — L. ed. —, 49 S. Ct. 163, decided by the United States Supreme 
Court on January 14, 1929, it was held that the complaining states 
bordering on the Great Lakes whose levels were lowered by reason of 
the diversion of 8500 cubic second feet of water from Lake Michigan 
through the Chicago Drainage Canal for purposes of sewage disposal were 
entitled to a decree which will be effective in bringing to an end the diversion 
for sewage disposal purposes. The exact issue in these cases was whether 
the State of Illinois and the Sanitary District of Chicago by diverting 8500 
cubic second feet of water from Lake Michigan for sewage disposal pur- 
poses under authority of a Permit issued by the Secretary of War so injured 
the riparian and other rights of the complainant states bordering on the 
Great Lakes as “to justify an injunction to stop this diversion and thus re- 
store the normal levels.” The opinion in these cases was written by Chief 
Justice Taft, there being) no dissents thereto. In holding that the lake 
states were entitled to an injunction to stop the diversion and thus restore 
the normal levels of the lakes, the court stated that in keeping with the prin- 
ciples on which courts of equity condition their relief and by way of avoiding 
any unnecessary hazard to the health of the people of that section, the decree 
should be so framed as to accord to the Sanitary District a reasonably prac- 
ticable time within which to provide some other means of disposing of the 
sewage. For this reason the cases were referred back to the Special Master, 
Charles Evans Hughes, on the exceptions to whose report the operation of the 
court was given, for the purpose of determining the practical measures needed 
to effect the object above stated, and the time required for their completion, and 
further to recommend to the court a decree in the cases. 
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One of the points involved in these cases is whether an upper state through 
which flows or on which borders an interstate stream or watercourse may 
appropriate the waters thereof in defiance of the rights of a lower state. 
It was the unquestioned rule of the common law that every riparian proprietor 
was entitled to the continued natural flow of a stream by or through his 
land without appreciable diminution in quantity of impairment in quality. 3 
Kent, Comm. sec. 439, United States v. Rio Grande Dam & Irrigation Co., 
174 U. S. 690, 702, 19 S. Ct. 770, 43 L. ed. 1136. This rule was generally 
adopted in the United States and obtains in all of the complainant lake states 
and in the defendant State of Illinois. Kimberly & Clark Co. v. Hewitt, 79 
Wis. 334, 44 N. W. 303; Minnesota Loan & Trust Co. v. St. Anthony Falls 
Water Power Co., 82 Minn. 505, 85 N. W. 520; Miller v. Miller, 9 Pa. St. 
74, 49 Am. Dec. 545; Mansfield v. Balliett, 65 Ohio St. 451, 63 N. E. 86; 
Strobel v. Kerr Salt Co., 164 N. Y. 303, 58 N. E. 142; Stock v. Jefferson, 114 
Mich. 357, 72 N. W. 132; Evans v. Merriweather, 4 Ill. 492, 38 Am. Dec. 106. 

The rule that an upper riparian state upon an interstate stream or water- 
course may not divert, appropriate or use the waters of that stream within its 
borders to the injury of a lower riparian state and without regard to any 
prejudice which may be worked to the rights of the lower state and its citizens 
appear to have been definitely and finally settled. Such a right was asserted on 
behalf of the State of Colorado in the case of Kansas v. Colorado, 206 U. S. 
46, 27 S. Ct. 655, 51 L. ed. 956, and was resolved adversely to Colorado in the 
case of Wyoming v. Colorado, 259 U. S. 419, 466, 42 S. Ct. 552, 66 L. ed. 999. 
In reply to that contention, the United States Supreme Court said: 


The contention of Colorado, that she as a state rightfully may divert 
and use, as she may choose, the waters flowing within her boundaries in 
this interstate stream, regardless of any prejudice that this may work to 
others having rights in the stream below her boundary, cannot be maini- 
tained. The river throughout its course in both states is but a single 
stream, wherein each state has an interest which should be respected by 
the other. A like contention was set up by Colorado in her answer in 
Kansas v. Colorado and was adjudged untenable. Further consideration 
satisfied us that the ruling was right. 


The law is thus well settled that an upper riparian state may not ap- 
propriate the waters of an interstate stream or watercourse to the detriment 
of the lower riparian state and its citizens. The question is then presented : 
What rule shall be applied in determining the uses which may be made of 
such interstate watercourse by the respective states in conformity to and ia 
recognition of their respective rights? In the case of Kansas yv. Colorado, 
supra, and Wyoming v. Colorado, supra, the United States Supreme Court 
laid down the rule that in determining the fair apportionment of the beneficial 
uses of an interstate stream by the upper and lower riparian states, it wou!d 
take into consideration the law of waters of the respective states, and that the 
lower riparian state could not complain if the upper riparian state were per- 
mitted to make such uses of the interstate waters as were permitted by the 
law of waters of the complaining state. Thus, in Kansas v. Colorado, supra, 
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the court found that the state of Colorado had adopted the appropriation 
doctrine of waters common in arid regions of the west, that the state of 
Kansas by its law of waters recognized the right of riparian owners to a 
reasonable appropriation of the waters of a stream for irrigation purposes 
within the basin of the stream, and that Kansas could not complain of a rea- 
sonable appropriation of the waters of the Arkansas River by the state of 
citizens of Colorado for irrigation purposes within the basin of that river. 
In Wyoming v. Colorado, supra, the court found that both states had adopted 
the appropriation theory of the law of waters. It was therefore held that the 
respective rights of the two states in the interstate stream in question should 
be determined by the application of the law of waters common to the two 
states. Applying this doctrine Colorado, as an upper riparian state, was com- 
pelled to recognize the prior appropriations in the state of Wyoming. It should 
be noted that in this case the doctrine was laid down that the most favorable 
consideration which a state may ask in relation to its rights in an interstate 
stream or watercourse is the determination of its rights on the basis of its 
own law of waters. It would not follow however, that where two states have 
an entirely different law of waters, either of them can prejudice the rights of 
the other by adopting a law of waters which is not recognized by the other 
state and which would seriously injure such other state. The decisions thus 
far have merely gone to the extent of saying that the lower riparian state 
cannot complain if its rights are determined in accordance with its own law 
of waters. 

In the Chicago Diversion case the court apparently applied the common law 
of waters in determining the rights of the upper and lower riparian states in 
the waters of the interstate watercourse here in controversy. Inasmuch as the 
common law of waters is in force in all of complainant lake states and in the 
defendant state of Illinois, on principle, t would seem that the common law 
doctrine would be the proper measure of the rights of the several riparian 
states. ' 

Hersert H. Navujoxks. 





